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THEORY OF THE ARBITRATION PROCESS 


KENNETH S. CarLsTon* 
I 
SUMMARY 
It is the thesis of this article that the arbitration process is voluntary and con- 
sensual in origin, that it is the judicial organ of systems of law not of universal 
application which have emerged in our complex, industrial society but the existence 
and significance of which have not yet been fully realized, that the proper function 
of arbitration is to adjudicate and not to create rights, that the nature and role of 
an arbitration proceeding is determined by the character of the system of social re- 
lationships in which it takes place, and that until these basic facts and their implica- 
tions are realized the full social potentialities of the arbitration process will not be 
achieved. 
Il 


THe ARBITRATION Process As AN EXTENSION OF CONTRACT 


A. Definition of the Arbitration Process 


The process of arbitration involves (i) an identifiable dispute or controversy 
between parties (ii) which by agreement of such parties (iii) is referred or referable 
to one or more persons for final decision. It is “an arrangement for taking and 
abiding by the judgment of selected persons in some disputed matter.”! 

B. Fundamental Legal Assumption of the Arbitration Process 

An arbitration derives its existence and validity in law from “the will and consent 
of the parties litigant.”* Its fundamental legal assumption is that it is an allowable 
extension of the sphere of contract. For if parties may contract concerning the 
affairs of their daily lives, save only in the forbidden domains of illegal and criminal 
enterprises, they may by the same token settle their disputes through contract. And 
if they should be unable to reach agreement as to the resolution of their dispute, 

*B.B.A. 1926, University of Washington; M.A. 1928, American University, Washington, D. C.; LL.B. 
1933, Yale University. Professor of Law, University of Illinois, since 1946. Formerly in practice, New 
York City. Member of the Law Committee of American Arbitration Association and of the Editorial 
Board of the Arbitration Journal. Author, THE Process oF INTERNATIONAL ARBITRATION (1946). Con- 
tributor to domestic and foreign law reviews. 


‘In re Curtis, 64 Conn. 501, 511, 30 Atl. 760, 770 (1804). 
* Reily v. Russell, 34 Mo. §24, 528 (1864). 
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they may instead agree to call upon third parties to decide their dispute with finality. 
In that manner, the organized political force of the state may be brought to bear 
to ensure not only that promises involving social relations shall be kept but also 
that decisions of disputes by non-judicial bodies shall be binding upon parties who 
have appropriately consented thereto. Moreover, experience as well as logic is said 
to dictate the acceptance of the arbitration process as a valid social instrument, for 
it is a custom hallowed by centuries of social usage reaching even into recesses of 
Greek mythology.’ 
C. Arbitration and Contract Contrasted 

Yet there is a fundamental fallacy in the tenor of the foregoing thesis, for, while 
an arbitration agreement has the formal aspects of a contract, by its very nature it 
assumes the absence of any agreement between the parties with respect to a dispute 
other than on the mode of settlement. Arbitration is a means, a method, a pro- 
cedure, rather than an agreement. Its fundamental assumption is that customary 
procedures towards arriving at agreement between the parties have broken down 
or may break down. Negotiation, and its facilitating procedures of mediation, 
fact finding, and the like, seek to arrive at agreement or contract. The law assumes 
that contracts thus hammered out on the anvil of negotiation will justify resort to 
the force of the state to ensure that their expectations shall be met. An arbitration 
agreement, however, looks not to the creation of such social relationships as normally 
fall within the sphere of contract but to repairing the breakdown of those relation- 
ships after contract has established them. For the safeguards incident to arms- 
length negotiation of contracts is substituted the will of the arbitrator. To ensure 
that his decision will be enlightened, rather than arbitrary, reliance must be placed 
on the procedures of the arbitration process itself. 


Ill 
Roe oF ConTRAcT IN SOcIETY 


Contract is the end-product of the process of negotiation. The nature of that 
process has elsewhere been briefly discussed by the author.* It is here pertinent to 
say that negotiation seeks new relationships, accommodation, adjustment between 
persons and corporate groups. It is a channel of communication in which the 
parties involved seek new ideas and hypotheses pursuant to which complementary, 
interacting relationships may be established between them. Such relationships may 
be relatively short-lived or they may be of indefinite duration. While they exist, 
the activities of the parties in question are coordinated to a common end. It is this 
consensus concerning common ends and the means to such ends that characterizes 
the concept of contract. Negotiation is the process by which that consensus is ar- 
rived at while law seeks to ensure that the relationships thus envisaged shall remain 
a social fact. 


* E.g., the arbitration of the royal shepherd Paris upon the competing claims of Juno, Pallas Athene, 
and Venus for the prize of beauty. See Wolaver, The Historical Background of Commercial Arbitration, 
83 U. or Pa. L. Rev. 132 (1934). 

*Carlston, The Elements of Peace, 1 J. Pus. L. 11, at 29-32 (1952). 
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If the significance of the concept of contract in modern society is to be fully 
appreciated, we cannot stop here. We must examine in closer detail the relationships 
between persons and groups which constitute the subject-matter of contract and 
seek to arrive at a fuller understanding of their social aspects. With such an under- 
standing, and with an appreciation of the varied aspects of the arbitration process 
itself, we will then be in a position to evaluate the allowable limits of the arbitra- 
tion process. 

IV 
Tue INstTITUTION AND THE Rote of Contract THEREIN 

One fruitful avenue of inquiry towards arriving at a better understanding as to 
the nature of the relationships with which contract is concerned lies in the fact 
that the central characteristic of social action is that it is group action and that the 
activities of the individual in society are principally structured into group activities. 
That form of group cooperation which is most suggestive for analytical purposes 
is the institution. Here is meant something more than “a cluster of social usages,”® 
something more than “institutional behavior” in the sense of “behavior which fre- 
quently, repeatedly, usually, occurs,”* and something more than a “unit act.”"? The 
institution is a group of individuals comprising a system of relationships. It is 
distinguished by the distinctively purposeful character of its activity. The con- 
tinued performances of the system of relationships comprised in the group is di- 
rected to produce effects within the group (e.g., the family) as well as outside the 
group (e¢.g., a department store). Such effects we term the purposes of the group. 
The group has a relative permanence derived from the significance, to those par- 
ticipating in the group and affected by it, of the ultimate purpose or purposes of the 
group. It has an internal structure characterized by the existence of: 


(a) a directing personnel who (i) coordinate and direct the activity of the mem- 
bers of the group (this directing personnel will be separated from other members 
of the group with varying degrees of preciseness, depending upon the com- 
plexity of development and size of the group), and (ii) safeguard the continu- 
ance of the group, including the establishment and maintenance of bases of 
interaction with other groups and protection against their aggressions; (b) 
means of communication within the group, which will increase in complexity 
as the group increases in size; and (c) internal norms of conduct and induce- 
ments and sanctions therefor designed to induce conformity to such norms and 
to prevent or punish departures therefrom. 


Finally, it controls and uses certain definite apparatus to achieve and express its 
ultimate purpose. 
The importance of selecting the institution as thus defined as our basic analytical 
°8 Encyc. Soc. Sct. 84 (1932). 
*Moore and Hope, An Institutional Approach to the Law of Commercial Banking, 38 Yae L. J. 


703, 707 (1929). 
*Tatcorr Parsons, THE StructuRE oF SociaL AcTION 737 (2d ed. 1949). 
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unit is that it furnishes us with an analytical concept which is congruous with 
social activity, which permits of further and more precise analysis by the segrega- 
tion of desired specific relationships within or between groups, and in which end, 
means, and norms all have a definite and common structure.* 

The individual has his role or function within the group ascertainable by that 
behavior of his which repeatedly occurs. The ascertainment of such behavior is 
not purely a causal analysis, a determination of common stimuli-response patterns 
of conduct, though such an analysis affords a fruitful method of determining 
whether the individual’s conduct is in the sphere of administration or policy, for 
to the degree that such patterns become complex, varied, and hence unpredictable, 
to that degree we move from administration to policy in a system.® But such 
a purely behavioristic approach fails because it affords no clue by which the social 
meaning of the behavior in question may be seen. If we move from behavior 
analysis to the analysis of relations and if we view those relations in the setting of 
the institution, then we can weigh and evaluate conduct from the standpoint of 
social purpose. For we can then determine how individual behavior contributes 
to the common purpose or purposes of the group and, through the group, of so- 
ciety. 

In western society the institution is largely autonomous, in so far as state control 
and direction is concerned. The autonomous free institution functioning under 
law, endowed with the power of contract to ensure the achievement of its ends and 
with the right of property to ensure the control of its apparatus or capital equip- 
ment in the performance of its functions, is the salient characteristic of the social 
organization of the western democratic state. Contract is the instrument for bring- 
ing about the performance of the various functions comprised in the group (e.g., 
the employment contract and the collective bargaining agreement) or the per- 
formance of those external relationships necessary to the continued functioning 
of the institution (e.g., contracts of purchase and sale). In short, contract  pri- 
marily deals with either internal or external relationships of the institution. 

V 
INSTITUTIONAL SIGNIFICANCE OF THE ARBITRATION Process 

Similarly, arbitration deals with internal and external relationships of institu- 
tions, for disputes, whatever their subject matter may be, necessarily are a product 
of social action and accordingly each has its particular institutional setting. The 
submission eventuates from institutional relationships and the award has its impact 
upon institutional relationships. Each of the elements of the arbitration process as 
defined at the outset of this article has an institutional significance which must be 
appreciated if the nature of the process in social life is to be understood and its 
allowable limits are to be defined. Such significance will be indicated in’ further 
detail during the course of this article but some aspects of that significance may 
now briefly be noted by way of introduction. 


* Cf. id. at 737-738. 
* Feely, An Analysis of Administrative Purpose, 45 AM. Pot. Sci. Rev. 1069, 1080 (1951). 
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A. Arbitration as a Creature of the Parties 

The statement that arbitration is a creature of the parties, that its occurrence, 
form, and scope are dependent on the will and consent of the parties, is but part of 
the truth. Although the arbitration agreement, as any agreement, is consensual, with- 
in its limited compass, it is also in varying degree, depending on the law of the par- 
ticular jurisdiction, a delegation of the power of the state to private parties for 
their private ends. That delegation proceeds on the assumption that the attain- 
ment of those ends will also subserve public interests with a sufficiently high degree 
of incidence to justify such delegation. The basic assumption is, as we pointed 
out in the preceding section, that arbitration is an allowable extension of the sphere 
of contract. Yet the fact that it is consensual profoundly affects the nature of the 
award and the values sought to be served by the award and hence the determina 
tion of the ends to the attainment of which the power of the state will be brought 
to bear. 

B. Arbitration as an Award 

The fact that the arbitration process involves a delegation of the power of the 
state also must be considered in the evaluation of the process, for the exertion of 
this power will channel conduct within or between institutions, as the case may be, 
and thus have consequences with which society must be concerned. 

C, Arbitration as a Settlement of a Dispute 

Arbitration, as we noted in the preceding section, is the aftermath of contract. 
Contract is the law of the parties; it is special rather than general or universal 
law. The general legal norm is that contracts are binding. The specific, concrete 
norms are found in:the terms of the contract and become, through the delegation 
of the power of the state, the law of the parties. Yet issues arise as to the scope 
and meaning of the norms of the contract and as to whether specific conduct is 
privileged under those norms. In some of those issues it is found that neither 
the contract, as an existing statement of consensus between the parties, nor further 
negotiation, as a search for a new unifying concept or norm of coordination, can 
resolve the dispute. The relations envisaged by the contract can no longer or will 
no longer be carried out by the parties under the existing fact situation. To resolve 


the resulting frustration arbitration provides the commands of the award. 


D. Arbitration as a Procedure before a Tribunal 
Arbitration has been characterized as “a judicial investigation out of court,”?° 


as “a substitution by consent of the parties of another tribunal for those provided 
by the ordinary processes of law.”"’ As such it has its own life and vitality and 
place in the institutional order. It becomes the judicial organ of the administrative 
law of the institution, v#z., labor arbitration. It becomes a specialized procedure 
for resolving intra-institutional and inter-institutional conflicts, in which both its 


2° People ex rel. Bliss v. Board of Supervisors, 15 N. Y. Supp. 748, 750 (1891). 
* Boyden v. Lamb, 152 Mass. 416, 419, 25,N.E. 609, 610 (1890). 





a 





636 Law anp ConTEMPoRARY PRrosLeMs 


technique and criteria for decision commend the process to the parties instead of 
the regularized procedures of the law courts. 
E. Diverse Nature of the Arbitration Process 

It will be evident from the foregoing that one of the fundamental propositions 
of this article is that it is erroneous to assume that the arbitration process remains 
the same and is uniform wherever the elements of its structure appear. It is er- 
roneous to assume that arbitration is purely a structural concept, definable by the 
occurrence of the elements noted in the definition at the outset of this article. An 
individual may be identifiable by the presence of a typical sentient anatomical 
structure. The personality of an individual, however, emerges when he is viewed 
in a social context.’* Similarly, the nature of an arbitration becomes revealed when 
it is viewed in its social context. For arbitration is a chameleon word, assuming 
varying significance as the social setting in which it takes place varies. We have 
said that a possible useful approach for understanding and evaluating the arbitra- 
tion process as a social instrument is to consider it in its institutional setting. It 
is to that task that we shall now address ourselves. 


VI 


ARBITRATION OF Disputes ArisinNc Out oF IntTRA-INsTITUTIONAL RELATIONSHIPS AS 
Part OF AN EMERGING SYSTEM OF ADMINISTRATIVE Law 


A. Labor Arbitration—Contractual or Institutional ? 


The most important form of arbitration dealing with intra-institutional disputes 
we term labor arbitration. It is a product of the collective bargaining agreement 
and hence is subsumed under contract. It is here contended, however, that the 
concept of contract has in fact been utilized as an instrument for creating a system 
of administrative law for our institutional life, characterized by law-making agencies, 
judicial organs, and procedures of recourse for its subjects. 


B. Role of Labor Arbitration in Institutional Relationships 
1. Institutional structure of society as raising problems in the control of power. 
A basic freedom of man in western democratic society is the freedom to participate. 
Perhaps the most significant difference in the position of man in the states of the 
western world as compared with man in the totalitarian structure of society in the 


*? The concept of role psychology is most illuminating in this connection. Thus Gardner Murphy 
states: “In summary of our thesis regarding roles, we have attempted to show (1) that society, with 
its system of mores, and with the self-maintenance mores more or less central in the pattern, does not 
merely ‘mold’ people, but requires from them the enactment of specific roles in accordance with their 
place in the system; (2) that not all roles are easily accepted, but that many require effort, and indeed 
frequently put a strain upon the individual; (3) that a given person must enact several different roles 
(sex, class, etc.) at once, and that their integration is no obvious or mechanical matter; (4) that roles 
derive not merely from primary obligations, but also in response to the roles of others (there is not 
only melody but counterpoint); (5) that in consequence of all this the individual develops balancing or 
complementary roles, so that he is a complement both to others and to himself; and (6) that it is thus a 
tong way from the simplest economic determinism to a realistic role psychology based ultimately upon the 
recognition of self-maintenance factors.” GarpNer Murpny, Personaity: A BiosociaL APPROACH TO 


Oricins AND STRUCTURE 794 (1947). 
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eastern world is that his choice as to the roles which he shall assume in his daily 
life is relatively free from state force and direction. In all societies man becomes 
individual, achieves personality, and derives satisfactions by virtue of his relations 
with others. Those relations are principally structured in group action or institu- 
tions. For each day in the life of the individual involves a series of institutional 
roles. Almost no action can be taken which does not involve some phase of group 
action. A salient fact of the system of institutions comprised in the modern in- 
dustrial state is the massive size to which its institutions have grown. As a conse- 
quence, the impact of group decisions, group action, upon man raises issues in 
power—the abuse of power and the control of power—the central problems of law 
itself. 

In a recent article the author reviewed the problems of power with which the 
antitrust laws are fundamentally concerned—namely, the consequences of the dele- 
gation by the state of the power of contract and right of property to the modern 
corporate institution in all its vastness of size."* The basic social problem was 
there seen to be one of controlling the conduct of economic institutions, whether 
manifested in contract or otherwise, so as to preserve certain basic freedoms for 
the institutions themselves to the end that the freedom of choice of individuals in 
their social role of buyers should be preserved. That article dealt with relationships 
between economic institutions as raising issues in the distribution of power in 
society, affecting what might loosely be termed the right of the individual to buy 
in a free market. We are here concerned, however, with emerging rights of the 
individual within the economic institution and means for the protection of those 
rights. The problem of power with which we are here concerned is a problem 
arising in the work-life of the individual within the institution. Unfortunately, 
since the law has resorted to the technique of the collective bargaining agreement 
as a means for solving this particular problem in power, it has raised a new Frank- 
enstein of power which in turn demands new solutions in law—namely, the mod- 
ern industrial union and its relations with its members.’* “Collective bargaining 


does not alter the amount of power which is exerted over the individual. It only 


shifts its source.”?® 


2. The collective bargaining agreement as creating a system of administrative law 
within the economic institution. The collective bargaining agreement may be 
viewed both as a statement of norms of conduct for those within the economic 
institution and as a statement of the regularized patterns in which power will be 
exerted within the institution. Order and system must exist within the institution 


*8 Carlston, Antitrust Policy: A Problem in Statecraft, 60 Yave L. J. 1073 (1951). Also pertinent in 
this connection is Carlston, The Elements of Peace, supra note 4, at 13-15. 

** 4 most penetrating analysis of the problem of contract with which we are here concerned will 
be found in Chamberlain, Collective Bargaining and the Concept of Contract, 48 Cor. L. Rev. 829 
(1948). For an illuminating discussion of the problems raised by relationships between a union and its 
members, sce Summers, Union Powers and Workers’ Rights, 49 Micu. L. Rev. 805 (1951); also The 
Right to Join a Union, 47 Cor. L. Rev. 33 (1947). 

15 Summers, Union Powers and Workers’ Rights, supra note 14, at 816. 
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if it is to function successfully. Norms for conduct must be established and 
stabilized. Means must be established for controlling deviations from those norms. 
It is to an examination of the role of the collective bargaining agreement as creating 
a system of administrative law for the economic institution that we shall now ad- 
dress ourselves. 

The process of qrdering the system of relationships comprised within an insti- 
tution is termed management. Norms for individual conduct of an increasingly 
concrete and fixed character emerge as one moves from the area of management 
to the area of labor. Policy decisions diminish as sequences of individual be- 
havior become of narrower and narrower scope and increasingly uniform in their 
repetition. However, to analyze the institutionalization of behavior in a purely 
behavioristic, individualistic context is to lose sight of its meaning or function within 
the institution. Only by viewing behavior in a normative context, in which norm 
is a product of function and relation, does it assume meaning and significance. 

Each norm as it emerges in the successive steps of the management function 
must be accepted and performed by those to whom it is directed. The acceptance 
of the norm may be motivated by command, force, and discipline, when the insti- 
tution is said to be authoritarian in character, or it may be motivated by attitudes 
of loyalty, self-interest, and understanding. When established procedures exist 
towards accommodating the content of the norms of the institution to the demands 
and expectations of those who are to be subject to such norms we term the insti- 
tution democratic in character. The resultant norms become accepted as well as 
enforced rules for conduct. In a democratically organized institution, management, 
instead of being solely charged with the decision-making process, shares its func- 
tion with those who will be affected by such decisions to the end that acceptance 
of command will be whole-hearted rather than constrained by force. Such a sharing 
of the decision-making function requires the establishment of channels of com- 
munication between the groups in question both in the formulation of norms and 
in their enforcement. 

As we move to the institutional role of the worker, #¢., those members of the 
institution whose norms for conduct are highly concrete and specific, we find that 
such norms apply to many instead of few. To create and sanction these norms as 
law through contract becomes impossible as a matter of individual, person-by-person 
negotiation. There cannot be a multitude of disparate employee contracts, each 
having a different normative content, when workers are all performing essentially 
the same function, are all occupying similar relationships, and hence are all subject 
to essentially similar norms. 

Representation of employees accordingly becomes necessary if channels of com- 
munication between management and labor in the formulation and enforcement of 
norms are to be established. The union of workers, a separate, autonomous insti- 
tution functioning partly within and partly without the economic institution, ac- 
cordingly emerges. The first channel of communication between management and 
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union is in the negotiation of the collective bargaining agreement. Within its scope 
management shares its decision-making function with others and ceases to have 
exclusive control of that function. Management must bargain collectively, 1<., 
bargain with the designated majority representative of labor."* The worker as well 
as management becomes bound by the norms of the resulting collective bargaining 
agreement. The workers thus bound include not only those who have voted with 
the majority and have thus given their consent to representation but also those in 
the minority who have not so consented."* Hence the extraordinary situation in law 
of the creation through contract of third-party odligations. For if the logic of the 
contract analogy were rigorously followed, no universal system of law for the insti- 
tution, binding on all its members, could be created. The circumstance that they 
may be in a minority, so far as union representation is concerned, is wholly irrelevant 
in considering their position in the functioning of the economic institution, Union 
and non-union workers alike are common members of the institution and must 
all equally be subject to its internal system of law. 

The ends of the union, however, are not necessarily identical with those of the 
institution within which it functions. The union is subject to different pressures. 
Its significance to its members and hence its existence as an institution is dependent 
upon its continued success in producing more and more rewards from the economic 
institutions in which it represents, .¢., acts for, its members. Attitudes of hostility 
and divisiveness are often fostered as a means to that end. Hence contract, in the 
form of the collective bargaining agreement, while serving the function of coordi- 
nating institutional activity to common ends, at the same time often remains an 


uneasy and temporary treaty of peace between unlike institutions having different 
ends. In any event, however, while it endures, the normative content of the col- 


lective bargaining agreement becomes the internal administrative law of the eco- 
nomic institution, dealing with such basic interests as who shall work, wages, shop 
rules and discipline, disabilities, and pensions. 

To view the resultant norms as contractual and, therefore, rigid, fixed, and 
with their breach subject to the penalty of damages,’* is to lose sight of the fact 
that those norms are the living law of the institution which must be flexibly ad- 
ministered in a constantly changing social milieu so as to achieve the ends of the 
institution itself. So long as the collective bargaining agreement is viewed as a 
compromise between hostile, divided groups, termed management and labor, in- 
stead of a democratically formulated statement of the ways in which the work-life 
of the institution shall be ordered so that the institution shall make its highest 
contribution to the public interest and welfare, just so long will frustration instead of 
harmony characterize industrial relationships. For management and labor are not 
disparate groups but members of a common institution performing within it differ- 
ent functions toward the attainment of a common end. 

1© 59 U. S.C. A. §158(a)(5) (Supp. 1951). 


17 Id. §159(a). 
1861 Stat. 156 (1947), 29 U. S. C. A. §185 (Supp. 1951). 
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3. Legislative and judicial aspects of the system of administrative law of the 
economic institution. We have characterized the process of the negotiation of the 
collective bargaining agreement as the first important channel of communication 
between management and labor. Here groups having both common and separate 
interests confer, compromise, and adjust to the end of reaching common agreement. 
If the consequences of that agreement were binding only upon the participants in 
the process, we would have the familiar category of contract. But we have seen 
that they extend beyond the participants to all workers similarly situated and that 
non-union as well as union members become subject to the law of the agreement. 
Management and union representatives thereby become, in the negotiation of the 
collective bargaining agreement, the legislature for the enactment of the admin- 
istrative law of the institution.’® 

Following the formulation of the general norms contained in the agreement, 
the process of their concretization begins. The content of the norms must be par- 
ticularized as concrete instances of friction and grievance arise. Unfortunately, not 
all friction and grievance arising in the life of the shop can be brought within the 
compass of the current collective bargaining agreement. Hence, the legislative 
process must again be brought to bear in the negotiation of an amendment or even 
a new agreement. To the extent, however, that problems in the administration of 
the norms of the current collective bargaining agreement are presented, a need for 
additional channels of communication between management and labor arises. 
Grievances and disputes must also be resolved democratically. The grievance pro- 
cedure accordingly becomes a means of effectuating communication between man- 
agement and_labor directed to the end of settling disputes through mutual adjust- 
ment. Significantly, the law here creates third party rights for non-union members, 
for the logic of contract must not be carried to the point of denying them recourse 
to the grievance procedure of the union's collective bargaining agreement.”° If they 
are to be subject to the system of law created by the agreement, they must be ac- 
corded equal access to the means of recourse available under the contract. They 
cannot be denied the right to be heard on the ground of their non-membership 
in another institution, the union, when union and non-union members are all 
equally members of the economic institution and subjects of its system of law. 

The grievance procedure alone cannot effectually resolve all disputes. There 
will always be cleavages which mutual, voluntary adjustment alone cannot bridge. 
The need is for a process of adjudication of disputes which will be keyed to the 
institution, and arbitration, rather than the courts, satisfies that need. No rules of 


1® “Congress has seen fit to clothe the bargaining representative with powers comparable to those 
possessed by a legislative body both to create and restrict the rights of those whom it represents.” Steel 
v. Louisville & Nashville R. R., 323 U. S. 192, 202 (1944). 

9° 59 U.S. C. A. §159(a) (Supp. 1951); Hughes Tool Co. v. N.L.R.B., 56 N.L.R.B. 981 (1944), 
order modified and enforced, 147 F.2d 69 (sth Cir. 1945): The Board of Inquiry established by the 
State of New York to make recommendations for peace on New York City’s waterfront recently made 
the recommendation that individual union members be granted access on their own initiative to a 
permanent arbitrator. Business Week, Feb. 2, 1952, p. 30. 
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evidence hamper the scope of its investigation. Those rules, as an instrument of 
jury control, are here inappropriate. No stranger to the realities of the particular 
institutional order acts as investigator and judge. The arbitrator is an appointee 
of the parties and is chosen for his skill and expertness in the field of inquiry. The 
facts with which the labor arbitrator must deal are facts concerning institutional 
life and the ends which he must seek to serve are institutional ends. To the de- 
gree that he is skilled in the perception of such facts and appreciates the relevance 
of the particular relations with which he is confronted to the attainment of insti- 
tutional ends, to that degree will his award be respected and accepted. For he is 
dealing with no temporally and spatially isolated incident viewed as a “case”; he is 
dealing with continuing relationships within the institution, which are constantly 
changing, which the environment of the institution is constantly affecting, and 
which, in turn, in their performance, react upon the institution. Thus it is that 
there is no place for precedent within labor arbitration, except precedent developed 
within the same institution, for labor arbitration seeks a rule solely for the parties 
before it whereas the established court seeks a rule not only for the parties litigant 
but for all the citizenry.*"_ This is not to say that’ there may not be a similarity in 
awards dealing with common problems in institutional life. Absenteeism, alterca- 
tions, dishonesty, drunkenness, incompetency, loafing, and similar activities in- 
jurious to the institutional order cannot be countenanced in any institution and 
usually only raise issues as to the appropriateness of the particular disciplinary 
measures applied.** However, even such decisions should not assume the status of 


binding or even persuasive precedent in another arbitration involving similar issues 
but arising in a different institutional context. 

So conceived and understood, labor arbitration represents an additional channel 
of communication between management and labor which becomes the judicial 
organ of the system of administrative law of the institutional order. 


VII 

EMERGENCE OF SYSTEMS OF ADMINISTRATIVE Law 1n ANALOGOUS INSTITUTIONAL ORDERS 

An examination of certain analogous systems of work-life will reveal that, while 
moving from different assumptions and utilizing different approaches, there has 
in each such system emerged rules governing the administration of authority within 
the life of the institution and that, colored by its particular background, legal and 
otherwise, arbitration or some other form of judicial body has tended to emerge 
in each such system. 

A. Civil Service in the United States 

From a purely authoritarian concept of the civil service, based on the assumption 
that by virtue of its sovereignty the government must unilaterally determine the 
rights and obligations of its workers, we are today moving to an increasing recog- 


22 McPherson, Should Labor Arbitrators Play Follow-the-Leader?, 4 Ars. J. (n.s.) 163 (1949); 
Carlston, Arbitration: An Institutional Procedure, id. at 248; Note, 62 Harv. L. Rev. 118 (1948). 
32 Note, Wasn. U. L. Q. 71 (1949). 
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nition of the need for employee participation in determining the conditions of even 
civil service employment. Public employees at first sought through lobbies to in- 
fluence the enactment of civil service acts and regulations whereby such matters as 
conditions of employment, promotion, tenure, wages, and protection against certain 
types of arbitrary action on the part of administrative supervisors would become 
subject to legal control. The public service union and the collective bargaining 
agreement, however, now have become increasingly the means for the regulation 
of the work-life of the civil servant as the recognition spreads that collective bar- 
gaining and arbitration can be organized so as not to injure basic interests of the 
state. While public service unions have rarely been granted the role of exclusive 
bargaining agent, a great number of collective bargaining agreements have been 
established. Administrators acknowledge that the public service is improved by 
union negotiation and joint consultation on such matters as grievance settlement, 
discipline, determination of status, and wages. Godine has shown that the preserva- 
tion of the requisite degree of sovereign power does not necessarily imply that the 
government shall unilaterally determine all details of everyday administration or 
even all administrative policies.”* 


B. Civil Service in France 

In France, the concept of authoritarianism was by the early twentieth century 
carried to the point of such extreme absolutism, with accompanying disregard of 
the welfare of the civil servant, that there developed as a reaction an agitation for a 
radical syndicalism. The latter’s concept of the fundamental autonomy of each 
public service would have left little place for the state as an ultimate unifying 
organ. To ameliorate the absolutism of the state and to offset somewhat the 
danger of the threatening syndicalism of the civil servants, a system of statutes 
guaranteeing certain rights to functionaries was instituted in the early twentieth 
century. Such a compromise solution, however, satisfied neither the need for 
flexibility in administration nor the demands of democracy. It is understandable 
that in practice, therefore, the syndicates of functionaries continued to exist and to 
exert pressure. Although consistently descried by public officials, condemned by 
theorists, and declared illegal by the courts, the syndicates had achieved wide un- 
official recognition by French administrators by the time the Second World War 
broke out.** Suppressed by the Vichy Government, the syndicates emerged full- 
blown after the Liberation and gained recognition in the law of 19 October 1946.” 

By that law the French functionary is declared to be in a situation determined 
by statute and regulation. Rarely and perhaps never does he have a typically con- 
tractual relation to the government.”® But the law provides that functionaries par- 
ticipate through the intermediary of their syndicates in the reform of both the 


33M. R. Gopine, THE Lasor PRoBLEM IN THE PuBLic Service, A Stupy IN PotiricaL PLURALISM, CC. 


3, 4, 6, 9, 10 (1951). 
** Gazier, Le syndicalisme dans la fonction publique, 11 Drorr Soctat 274 (1948). 
*5 46 Sirey, CoLLecTion Comptite pes Lois, Décrets 487 (1946). 
*°Marcer Waring, Trarré Evémentaire pe Drorr ADMINISTRATIF 304-308 (1950). 
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organization and the methods of the public service. Three bodies establish chan- 
nels of communication between the syndicates, as representatives of the functionaries, 
and the policy-making and administrative organs of government. Joint adminis- 
trative commissions are permitted expression of opinion on each individual decision 
touching the career of a functionary. Joint technical committees discuss not only 
questions of method, but also general questions of the statute for functionaries and 
the organization of the public service. Finally, a joint superior council of the pub- 
lic function acts as a supreme jurisdiction for administrative commissions and 
technical committees and as an advisory organ to the minister in charge of the 
public function. Through this council syndicates are guaranteed the opportunity to 
discuss, on a basis of equality with the administration, all problems vital to the 
service.?? 

It is not surprising that this revolutionary reorganization of governmental policy 
has, like the Preamble of the Constitution of 1946, been found in practice to be 
more an ideal than an actuality. A competent French observer has pointed out that 
the significant services of the syndicates remain in part what they were before the 
syndicates attained legal recognition—namely, the solution through personal contact 
with immediate supervisors of daily problems in applying generally accepted ad- 
ministrative rules. This does not usually involve the ponderous machinery of com- 
missions, committees, and councils. For the rest, and when it comes to matters of 
policy-making, administrators are still reluctant to admit that any but themselves 
have responsibility for this important task. The syndicates, in such a situation, rely 


upon their extra-legal but de facto authority of force evidenced in the strike.?* 
The task of the civil service of France is to develop the existing channels of 
communication, which are essentially of a consultative character and are limited to 
issues for the most part of a grievance nature, to a maturely developed system, such 
as that of the United States, in which negotiation, the public-law contract, and arbi- 
tration, become the indicia of a system of administrative law of the public service 


institution. 
C. International Civil Service 

International administrative law is principally a product of the past three decades 
beginning with the founding of the Secretariat of the League of Nations, though 
of course a number of international institutions were already then in existence. The 
initial assumption in the evolution of international administrative law was that 
public administration is hierarchical in structure. In the case of the League, more- 
over, the powers of the Secretary-General in matters of personnel policy were not 
formally defined or limited but were left to his administrative discretion. Such a 
condition, long since challenged and radically qualified in national administration, 
was understandable in the first few months of the League’s history. The degree 
of legal independence the League would come to have, the tasks that would be 


27 Gazier, supra note 24; Trouvé, The French Civil Service Office, 11 Pus. Apmin. Rev. 180 (1951). 
** Gazier, supra note 24, at 277. 








644 Law anp ConTEMPoRARY PROBLEMS 


given it, and the organization that would best suit its needs were not yet adequately 
envisaged. It was difficult to specify in detail the personnel policies it should adopt 
and impossible to declare fully the legal status that would be conceded the interna- 
tional functionary. Nor did it-seem especially important to proceed at once to a 
clarification of these matters. It was at the beginning considered that it was neither 
likely nor desirable that anyone should make a career of international public service 
and thus be vitally and personally affected by the absence of clarity regarding his 
rights.2° Much of the subsequent development of administrative law for the Secre- 
tariats of the League of Nations and of the United Nations is consequent upon a 
reversal of these views. 

Experience soon made it clear that sound functioning of international public 
service requires, even more than does national public service, a delimitation of ad- 
ministrative prerogative in matters of personnel policy and the establishment of a 
number of conditions of employment for at least a considerable number of em- 
ployees such as permanence of tenure, specified opportunities for promotion, and a 
pension system. These conditions are now formally prescribed in a considerable 
body of administrative law, including the basic Staff Regulations and a subsidiary 
body of Staff Rules. The League’s Assembly did not establish the “Provisional 
Statutes for the Staff of the International Secretariat” until June of 1921, and the 
first definitive edition of the permanent Staff Regulations did not appear until 
January, 1932.°° Utilizing the experience of the League, the United Nations Gen- 
eral Assembly was able to adopt a set of Provisional Staff Regulations during the 
first part of its first session when it also submitted to the Secretary-General for his 
consideration draft provisional staff rules.*t Permanent Staff Regulations, accepted 
by the General Assembly and effective March 1, 1952, were presented in final form 
on February 1, 1952, at the General Assembly’s sixth session.** 

The League of Nations found that the establishment of the Staff Regulations 
and Rules was only the first step in the creation of a system of administrative law. 
A judicial tribunal for enforcing the rights of employees under the rules thus estab- 
lished was seen to be needed. The Assembly of the League accordingly established 
an Administrative Tribunal to decide disputes involving breaches of the Staff Reg- 
ulations and letters of appointment.** A similar tribunal was established by the 
United Nations effective January 1, 1950, under a statute adopted by the General 
Assembly November 24, 1949." 


2° RANSHOFEN-WERTHEIMER, THE INTERNATIONAL SECRETARIAT 300 ef seg. (1945). 

*°Td. at 256. 

$1 ResoLuTIONS ADOPTED BY THE GENERAL ASSEMBLY, JAN. 10 TO Fes. 14, 1946 (A/64) 15, IV, 10 
(Church House, Westminster, London, 1946). For text of Provisional Staff Regulations, see id. at 18-10. 

82 PERMANENT STAFF REGULATIONS OF THE UNITED Nations (U. N. Doc. A/2108) 11 et seq. (Feb. 
1, 1952). 

*S LEAGUE OF 
Recommendations adopted by the Assembly during its Eighth Ordinary Session. 

84 FourtH Session, VeRBATIM RECORD OF THE 255TH PLENARY MeetING (U. N. Doc. A/PV 255) 
16-40 (Nov. 24, 1949). For text of statute, see Report of THE Fir Commirrer (U. N. Doc. A/1127) 


Nations OrriciaL JouRNAL (Spec. Supp. No. §3) 27-29 (1927). Resolutions and 


(Nov. 22, 1949). 
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Channels of communication between the staff and the Secretary-General, in- 
tended to give the staff a voice in matters such as personnel policies, disciplinary 
action, and termination, were established in the League of Nations through the 
Staff Committee, Judicial Committee, and Administrative Committee, but these 
turned out to be of little practical importance.** 

The Staff Organization of the United Nations is, however, a most vigorous body 
and its Staff Council zealously contends for an ever-increasing effectiveness of staff 
opinion in the several spheres where under the Staff Regulations they have a right 
to be heard. Article X of the Regulations permits the Secretary-General to establish 
administrative machinery with staff participation to advise him in disciplinary cases. 
Article XI provides specifically that the staff shall participate on the board that ad- 
vises the Secretary-General with regard to appeals against disciplinary action or 
against administrative decisions alleged to violate staff rules or regulations or the 
terms of employment of any staff members. Finally, Article VIII permits the Staff 
Council to make proposals to the Secretary-General for improvements in working 
or living conditions of the staff and specifically provides ways through which the 
staff may make suggestions regarding personnel policy and propose amendments 
to the Staff Rules or Regulations. It is particularly to be noted that the Appeals 
Board set up under Article XI is said by the Secretary-General to exercise concilia- 
tory as well as advisory functions.*® 


D. French Labor Law 

The system of labor law found in the United States, though relying on state 
authority for much of its strength and vitality, appears to be as yet relatively free 
from state direction and intervention but, nevertheless, to be consistently moving 
towards a system of administrative law as the hitherto governing contract analogy 
breaks down in practice. The trend is from contract to legislation, with a conse- 
quent lessening of the autonomy of labor and management in the institutional 
order. In France, however, we find a system which is strongly authoritarian in 
character, with reliance primarily on legislation rather than contract as means for 
control, but in which the trend is toward increased institutional autonomy and resort 
to contract. 

French employers have not been prone to share with workers their control 
over the conditions of work. Though their authoritarian approach has today become 
less absolute, especially as a result of the wave of strikes in the mid-thirties, there 
has never been an acceptance of unions to the degree recently manifest in the 
American industrial scene.**7 France has not developed collective bargaining, con- 
ciliation and arbitration to the degree known in the United States.** This in- 
transigent attitude on the part of employers toward measures curbing their tradi- 

*5 RANSHOFEN-WERTHEIMER, OP. cit. supra note 29, at 262-264. 

56U. N. Doc. A/2108, supra note 32. 


87 Lorwin, France, in CoMPARATIVE Labor MovEMENTS 313, 343 (Galenson ed., 1952). 
88 Sturmthal, Collective Bargaining in France, 4 INDUSTRIAL AND LaBor RELATIONS REV. 236, 247 


(1951). 
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tional exclusive control over conditions of work is opposed by a syndicalist move- 
ment of workers which is predominantly revolutionary in character and which re- 
gards as treasonable to the union movement any attempt to obligate itself through 
even the most reasonable collective bargaining agreements.*® Yet the labor -move- 
ment as a whole suffers from an extraordinary disinterest on the part of many 
workers, from a continual flux and shift in membership among those who are 
interested, and from preoccupation with philosophical and political issues which 
often have no bearing on the immediate strength of the movement. 

In such a situation it is only too easy for the government to intervene with 
regulatory legislation. Law and administration do in fact establish most of the 
relations between employer and employee.*° The degree of state control has in- 
creased rather than decreased since 1936," which marked a high-point of interest 
in collective bargaining save perhaps for 1950. The law of 11 February 1950* 
represents a genuine attempt to establish collective bargaining practices and to curb 
the tendency toward statism.** Under this law the approval by the government of 
collective bargaining agreements,** theretofore required in the period 1946-1950, was 
eliminated. 

Collective bargaining is typically national or regional in scope,*® partly because 
the parties themselves represent such areas and partly through the power of the 
Minister of Labor to extend an agreement to larger areas if he sees fit.“* The inter- 
vention of the state is even more manifest in the nationalized industries. Gov- 
erning councils were there established which were supposed to establish wages 
and working conditions through a procedure akin to collective bargaining. In fact, 
however, the state’s interests are so great and its power so vast that it leaves little 
resembling a free bargaining process.‘* 

French law and juristic thought have made a number of successive interpreta- 
tions of the collective bargaining agreement since 1919. Immediately following 
World War I the agreement was conceived to be purely consensual in nature. The 
courts, rather than Minister of Labor, dealt with the agreement. Such an analysis 
was quickly seen to be inadequate, particularly since it failed to accommodate the 
fact that such agreements could be made binding on third persons. The power 
of the Minister of Labor to extend an agreement to larger areas has previously been 
noted. The agreements affect members of the signatory organizations as well as the 
organizations themselves, and the obligations thus imposed are public rather than 
contractual in nature, since any contrary provisions in individual contracts are 
impossible.** The collective bargaining agreement is not itself a contract of labor 

*° Sturmthal, Quelques réflexions sur les relations industrielles en France et aux Etats-Unis, 14 Droit 
SoctaL 387, 388 (1951). 

*° Id. at 387-388. 

* Savouillan, Pour l'étude de l'arbitrage obligatoire, 14 Droir Sociat 96, 97 (1951). 

*? Journal Officiel, Feb. 12, 1950, with rectifications in id. Feb. 22, and Mar. 14, 1950. 

** Sturmthal, supra note 38. “4 Id. at 243. 

“* Sturmthal, supra note 39, at 389. ** Sturmthal, supra note 38, at 243. 

*" Id. at 247-248. 

** Rouasr ano Duranp, Pricis pE LécistaTion INDUSTRIELLE 227-228 (1948). 
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but is an instrument for determining the conditions of future individual contracts.” 

It is not surprising,' therefore, that in an atmosphere characterized more by 
statism than by free negotiation arbitration became compulsory during the period of 
1936-1939, in which resort was typically made to a “super-arbitrator” appointed by 
the government.° The source of the law for the institution was thus placed out- 
side its structure. Compulsory arbitration was again provided for in the govern- 
ment’s 1949 draft of the present labor law. Both labor and management, however, 
opposed this provision. It was apparently feared that in effect it would reinstate 
many of the government controls of labor relations which it was the purpose of the 
new law to eliminate.*' As a result, the present law makes conciliation compulsory 
but not arbitration. For compulsory arbitration to many implies a renunciation of the 
strike. Moreover, failure to accept the ensuing award would involve a breach of the 
griginal contract of labor.** The importance to labor of the strike is recognized in 
the Preamble of the Constitution of 1946 which consecrates the right to strike ex- 
cept where prohibited by statute. The device of compulsory arbitration was not 
to be allowed to restrict the all-important right to strike. Nor could labor afford 
to be placed in the position of breaking the collective bargaining agreement, for 
that would involve the loss of a series of basic guarantees and indemnities depend- 
ent thereon. 

Vill 
CompuLsory ARBITRATION AND ContTRAcT ARBITRATION 


The term “compulsory arbitration” is a misnomer. The structural elements of 
a procedure consensual in origin and nature, discharging the judicial function in a 
system of administrative law for an institution or series of like institutions, are here 
borrowed to serve the function of making law for the parties when the necessary 
democratic conditions incident to the process of negotiation are for one reason or 
another ineffective to produce agreement. Compulsory arbitration is lacking in those 
procedures on which the strength of the collective bargaining process depends 
and instead involves a delegation by the state to a non-legislative body of the power 
of legislation. The social problem in “compulsory arbitration” is not the resolution 
of disputes as to rights under determined and accepted rules for conduct but is the 
formulation of the rules themselves. This is a task for negotiation or legislation 
and not adjudication. Compulsory arbitration involves an attempt to mask these 
social realities and to bring about an acceptance by the parties of a novel procedure 
essentially legislative in character by cloaking it with an inappropriate and mis- 
leading symbol.** 


*° Id. at 224. °° Lorwin, supra note 37, at 343-344. 

*' Sturmthal, supra note 38, at 244. 

*? Savouillan, supra note 41, at 97. See also note by Blondel in 14 Drorr Soctat 172 (1951). 

** “Attention is immediately directed to the fact that no dispute has arisen between the parties to 
the contract over the terms and provisions of the contract, or any difficulty arising thereunder... . The 
railroad company desires to make a new contract. It desires to reduce wages 10 per cent and secks 
arbitration under the Arbitration Law for the purpose of arriving at new terms and agreements as to 
the rate of wages. No power exists in the courts to make contracts for people. They must make their 
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While “contract arbitration” is a voluntary rather than a compulsory procedure, 
it too is concerned with changing the existing legal relations of the parties rather 
than interpreting and enforcing them and to that extent is analogous to compulsory 
arbitration. To the extent that contract arbitration is charged with the task of de- 
termining norms for the parties which they have been unable to legislate for them- 
selves through collective bargaining, to that extent contract arbitration and com- 
pulsory arbitration are alike. In each the award supplants the contract and the 
force of the state supplants acceptance and agreement. Thus each is in last analysis 
legislative in character. On the other hand, contract arbitration reaches its greatest 
strength when it assumes a role analogous to that of an administrative ageacy. In 
other words, if the parties lay down in their submission criteria to govern the tri- 
bunal in arriving at certain disputed terms of the contract, it being assumed that 
the parties have reached agreement on the other terms of the contract, then ob- 
jective standards exist on which there is consensus. In such a case, contract arbitra- 
tion performs a real function in defining the standards in question in the light of 
the particular facts of the case.** 


IX 


AUTHORITARIANISM AND Democracy IN INstTITUTIONAL ORDER 
The foregoing discussion reveals that the arbitration process assumes the color of 
the system of law of which it is a part. An institutional structure authoritarian and 
hierarchical in nature, in which communication by the directing personnel assumes 
the form of command, has in it no place for voluntary arbitration. It may through 


state intervention establish compulsory arbitration as an additional device for con- 
trol, seeking thereby to forestall the anti-hierarchical forces stimulated by such an 
authoritarian approach. Yet even the authoritarian institution finds in the social 
struggle for survival that the strength of its system of norms lies not only in force 
and discipline but also in its acceptance by the governed. For the internal strength 
of the institution depends in the last analysis upon the measure of its significance 
to its members. A democratic participation in the formulation of the norms of the 
institution (collective bargaining) and their enforcement (arbitration) is necessary 
if the full potentialities of acceptance of norms by those subject to them are to be 
realized. 

The two opposing forces of authoritarianism and democracy are found at work 
in any institution. In the flux of society there is a constant shifting in the strength 
of these forces within each institution. There is no one perfect combination of 
them, for human motivations and judgments are not perfect and, moreover, the 
environment of each institution varies, requiring the utilization of these forces in 


own contracts. The courts reach their limit of power when they enforce contracts which parties have 
made.” In re Buffalo & Erie Ry., 250 N. Y. 275, 278, 165 N.E. 291, 292 (1929). “. .. a power to 
decide ex aequo et bono is a power to abrogate or modify existing legal rights, and essentially that is a 
power to legislate.” J. L. Brierty, THe Law or Nations 269 (4th ed. 1949). 

5* Handsaker, The Arbitration of Contract Terms—A Summary of a Conference Session, 7 Ars. J. 


(N.s.) 2 (1952). 
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varying proportions in order to insure its strength, growth, and survival. Institu- 
tions should not be judged solely by whether they are of an authoritarian or demo- 
cratic cast for neither of these can be the subject of absolute value judgments. It 
so happens that in a political world which has been moving from authoritarianism 
to democracy we have come to assign a negative value judgment to the former 
and a positive value judgment to the latter. Yet under the menace of threatening 
aggression in the international scene and the haunting fear of economic depression 
in the domestic scene the current political tendency has been towards the centraliza- 
tion of power rather than its decentralization. We must remember that the problem 
of power or authority is a never-ceasing one in society and that a solution of that 
problem valid under one set of circumstances is not necessarily valid under another. 
The structure of social action must not become static but must remain fluid if the 
ends of society are to be served to the highest possible degree. 


X 
NaturE AND Rote oF CoMMERCIAL ARBITRATION 

The term “commercial arbitration” implies the arbitration of disputes arising 
in the life of trade and commerce. A dispute involves a deviational transaction in 
which an established, customary, expected course of conduct fails to be carried out 
as anticipated. The particular parties to the dispute may or may not have been in- 
volved before in similar transactions. At least one of the parties, however, will 
have performed many similar transactions in the past so that its behavior will 
have become institutionalized and there will thus be a pattern of practice or norm 
against which the deviational transaction can be appraised. The fact that this pat- 
tern of practice will usually involve an external relation of a business institution is 
of little social significance. The significant circumstances to be examined and 
weighed in determining whether a deviational transaction should be approved or 
condemned are, first, the nature of the established norm of conduct against which 
such transaction is to be measured, second, the nature of any general rules of law rele- 
vant to such transaction, and, third, the nature of any special rules of law (i.¢., con- 
tract) established by the parties to govern the transaction.®* Thus no dispute can be 
said to be isolated or discrete. The parties may be. But not the institutionalized re- 
lationship in the performance of which the dispute eventuates. 

The color or character of a commercial arbitration is to be determined by the 
social setting in which it takes place. A structure of social action, of which the 
arbitration process is but one, is purely an analytical concept. It is neither “good” 
nor “bad.” In and of itself it cannot be the subject of value judgments. Whether 


it is to be approved or condemned, the circumstances in which it may be a valid so- 


cial instrument, its usefulness and allowable limits, cannot be det»rmined solely by an 


5° Cf. Note, 61 Harv. L. Rev. 1022, 1025 (1948): “The controlling factor in arbitration awards 
seems to be the seriousness of the deviation from the contract terms, judged in the light of the general 
business atmosphere in which the transaction occurred, and to this extent departs from the strict 
compliance rule of the Sales Act.” 
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examination of judicial precedents.°® Such merit as it may possess is not derived 
from its structure as such but from its use. It has no inherent mystic quality 
whereby it “actually destroys the cells that cause the dispute by a final determina- 
tion of whatever claims these cells of controversy give rise to.”°? Wisdom and 
knowledge in the use of the process will be required if this result is to be achieved. 
Wherever we find institutionalized behavior, we will find law. The behavior 
may be merely privileged or it may be obligatory, but its relevant legal principles 
will have in general been marked out by the courts and the legislature. For law 
is the final instrument of social control; through it order and direction are given 
to social action. Not all law is formal, found in precedent and statute. Often in 
mature business systems there will be a strength, for example, in the unilateral 
oral commitment that is equal to the formal, binding contract in law. One step 
beyond custom we find contract and agreement as a source of private, less than 
universal, law. It is is from these less-than-universal norms of custom and contract 
that the arbitration process springs. The law merchant brought forth its own tri- 
bunals which were superseded as the common law of England absorbed the law 
merchant. So it is, though to a lesser degree, with arbitration tribunals. It is not 
the convenience of the arbitration procedure that has caused arbitration to be a 
familiar feature of a complex system of institutionalized relationships such are are 
found, for example, in commodity exchanges and boards and in trade associations. 
Arbitration is more often a product of necessity than of convenience, for it is a neces- 
sary part of an emerging system of law internal to two or more business institutions. 
Commercial arbitration finds its most significant role wherever there is a system of 
law—either unwritten, informal and customary, or written, formal and contractual 
in nature—internal to two or more business institutions. The primary source of 
strength of the arbitration process lies in its relation to such a system of law.** 
A secondary source of strength lies in the fact that it is a mode of trial, to which 
the laws of evidence are largely inapplicable because they are a product of the 
problem of communicating facts to a jury in a reliable manner. The problem of 
communicating facts to an arbitrator can become enormously simplified, if he be 
skilled and expert in the field of the controversy. It is his knowledge of the norms 
of business conduct out of which the dispute arises that will determine whether 
the trial will be a success and the award a wise solution of the controversy. 
Against this background the real significance emerges of the struggle of advo- 
cates of the arbitration process to remove by statute the common law hazard of 
the power of revocation of the agreement to arbitrate.” For the force behind the 


°® The classic study of the limits within which arbitration tribunals may be autonomous bodies so 
far as the courts are concerned is Isaacs, Two Views of Commercial Arbitration, 40 Harv. L. Rev. 929 


(1927). Also valuable is Phillips, Rules of Law or Laissez-Faire in Commercial Arbitration, 47 Harv. 


L. Rev. 590 (1934). 

®7 Frances KELLOR, ARBITRATION IN AcTION 4 (1941). 

"® Taeusch, Extrajudicial Settlement of Controversies, 83 U. or Pa. L. Rev. 147, 154-157 (1934), 
Note, 61 Yare L. J. 686, 711-713 (1952), Kronstein, Business Arbitration—Instrument of Private Gov- 
ernment, 54 YaLe L. J. 36, 40 (1944), and Westwood and Howard, Self-Government in the Securities 
Business, 17 Law & Contemp. Pros. 518 (1952), are suggestive in this connection. 

** Vynior’s Case, 8 Co. Rep. 79b, 8ib, 77 Eng. Rep. 595 (K. B. 1609). 
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struggle was not so much the desire to strengthen the process itself as it was to 
give the arbitration tribunal jurisdiction and thereby to endow, with the force of 
the state, inter-institutional systems of law which would otherwise have only a loose 
and primitive character. Similarly, the struggle to simplify and strengthen the 
judicial enforceability of the award was a struggle to achieve the autonomy of systems 
of law in which the arbitration tribunal was the judicial organ. The antagonists 
in this struggle, those having vested interests in the arbitration process as a social 
instrument on the one hand and lawyers’ groups on the other hand, flung back 
and forth phrases such as “voluntary arbitration” and “ousting the courts of juris- 
diction”®® and thereby buried the real social problem which was: To what extent 
shall the modern business institution be autonomous from the state? Already en- 
dowed with the “rights” of contract and property, the constitution of the arbitration 
process under the modern arbitration statutes enabled vast business enterprises to 
consolidate their own systems of law. This power, carried to excess to foster the 
interests of the institutions themselves instead of the body politic, created problems 
of restraint of trade and monopoly.’ The final step was the utilization of the 
arbitration process as a means of enforcing the rules of cartels.®* 

If the arbitration process is to become a sound social instrument, resort to it 
as a means for settling disputes must be made with a great deal more enlighten- 
ment and care than have been evident in the past. Bodies such as the American 
Arbitration Association and the International Chamber of Commerce have formu- 
lated. admirable rules of procedure to govern the conduct of an arbitration. Their 
draft arbitration clauses are as airtight as possible. But in the very simplicity of 
such arbitration clauses lies their greatest source of weakness. For it is very im- 
portant for the parties to decide in advance just how the questions of jurisdiction 
and applicable law shall be handled. The usual arbitration clause is a catch-all as 
to the former and silent as to the latter, except for procedural rules. It is essential 
for the parties to decide in advance just what types of disputes they will wish to 
have referred to arbitration. That question in turn cannot be decided until it is 
determined by what special or private rules of law the arbitrator shall be bound and 
the extent to which he shall be free to ignore established judicial doctrine. The 
selection of the arbitrator is also inextricably tied up with the decision to arbitrate, 
for on his expertness and skill will depend a successful outcome of the arbitration. 
The arbitrator or arbitrators, therefore, should where possible be named in advance, 
with appropriate provisions for substitute arbitrators, to ensure that the designation 
of the arbitrators will not become inoperative. Until these realities are taken into 
account by businessmen and lawyers in the drafting of agreements to arbitrate, 
the full potentialities of the arbitration process in commerce will not be achieved. 


** Phillips, The Paradox in Arbitration Law: Compulsion as Applied to a Voluntary Proceeding, 46 


Harv. L. Rev. 1258 (1933). 

* Paramout Famous Lasky Corp. v. United States, 282 U. S. 30 (1930). 

*? Kronstein, supra note 58. 

** Phillips, 4 Lawyer's Approach to Commercial Arbitration, 44 Yate L. J. 31 (1934) is helpful 
on the drafting of arbitration agreements. 

















PRACTICAL PROBLEMS CONFRONTING 
THE PRACTICING LAWYER 


Lione S. PopKin* 


Experience shows that clients retain counsel to represent them in arbitration pro- 
ceedings. Business men realize that the presentation of evidence before an arbitrator 
requires the skill of a lawyer. Statistics show, for example, that in 80 per cent of 
the arbitrations conducted under the Rules of the American Arbitration Association 
(which permit parties to be represented by counsel, as a matter of right), the parties 
are represented by counsel. In many of the remaining 20 per cent, the amount in- 
volved would not have warranted the expense of counsel if the dispute had been 
litigated at law. 

Arbitration benefits the lawyer—have no doubt about that. The lawyer’s time 
is saved and his convenience is served by arbitration. There is no time-consuming 
procedure of attending calendar calls, waiting for the previous case to be finished, 
picking juries, and preliminary motions and appeals. The fee of the lawyer in arbi- 
trations not only is at a much higher rate for the time actually spent, as opposed to 
court actions, but generally is as much in dollars and cents. The disposition of an 
arbitration in a comparatively short time assures the lawyer that the evidence and 
witnesses will be available, that a debtor will not have the usual lengthy period while 


a court action is pending to dispose of his assets and prevent collection of the claim, 
and that the controversy will be disposed of quickly and the lawyer’s fee paid. 
The clause in a contract providing for arbitration of future disputes (or the 
submission entered into after a dispute has arisen) is the mainspring of arbitration, 
and from that clause and the procedure outlined in it or supplemented by the basic 
law or chosen by reference to the rules of an association, chamber of commerce 


or trade group, there will follow good, bad, or indifferent results. 

Merely providing for arbitration is not enough. There are pitfalls which must 
be avoided and experience serves as a guide. 

Uppermost in the mind of the lawyer, both from the standpoint of his client 
and himself, is whether his client will be entitled, as a matter of right, to be repre- 
sented by counsel at the arbitration hearing. .Some trade groups limit or effectively 
prevent such right of representation by counsel in arbitrations conducted under 
their rules. Before the client signs a contract or submission which provides for 
arbitration under the rules of a designated tribunal, it is, therefore, necessary to 
examine its rules. The Rules of the American Arbitration Association and, generally 
speaking, the rules of chambers of commerce provide that parties are entitled as a 


* A.B. 1919, Columbia College; LL.B. 1921, Columbia University Law School. Member of the New 
York bar and member of the firm of Hess, Mela, Segall, Popkin & Guterman, New York, N. Y. Mem- 
ber of Arbitration Law Committee of the American Arbitration Association and author of various articles 
on arbitration. 











PracticaL ProsLeMs CoNFRONTING THE Practicinc Lawyer 653 


matter of right to be represented by counsel without limitation. Many trade groups 
which have tribunals for the arbitration of disputes arising in their particular lines 
of business limit or forbid representation by counsel, under their rules. Where the 
contract provides for arbitration without reference to the rules of any tribunal, then 
specific provision should be made that the parties shall have the right to be repre- 
sented by counsel. In the absence of a provision in such rules or in the contract 
which specifies that a party is entitled to be represented by counsel, the tendency of 
the courts is to leave the matter to the discretion of the arbitrator. In New York, a 
law was enacted this year’ which provides that a party is entitled as a matter of 
right to be represented by counsel unless he expressly waives that right in writing 
or by conduct at the hearing. 

After a dispute arises one of the parties—usually the one against whom the 
claim is asserted—may feel that he would be better off if he had not agreed in 
advance to arbitrate. The reason may be that delay (in a court action) is to the 
advantage of the defaulting party. But, of course, one never knows in advance who 
is going to be the plaintiff and who the defendant. Similarly there are certain types 
of controversies as to which one of the parties would fare better in a court of law. 
In other, cases, for example, claims by manufacturers under clauses providing for 
arbitration under the rules of a trade group in which such manufacturers occupy a 
predominant position, the purchaser is frequently at a disadvantage because of the 
attitude and preconceived notions of arbitrators selected from panels of persons 
engaged in that particular industry and because the arbitration proceedings are 
supervised by a staff which has been employed by the particular trade group. That 
is good reason for providing for arbitration under the rules of a tribunal whose 
panels of arbitrators are selected from all branches of business and commerce and 
from the professions, including lawyers, accountants, and engineers. 

Consideration should be given as to whether one or more of the arbitrators 
should be selected from any particular industry or profession and whether one or 
three arbitrators is desirable. It may be advisable to provide that the arbitrator is to 
be a chemist, engineer, lawyer or accountant, depending upon the merchandise or 
product which is the subject of the contract and the nature of the controversy. If 
there are to be three arbitrators it is frequently desirable to provide that at least two 
of the arbitrators shall be persons engaged in the same kinds of business as the con- 
tracting parties. Unless experience in more than one type of business is required, it 
is a toss-up whether provision should be made for one or three arbitrators. If in 
doubt, provide for three. Even where an arbitration is to be conducted under the 
rules of a designated tribunal, specific provision can and often should be made for 
arbitration before three arbitrators. 

It may be provided, if desired, that the arbitrators are to be designated from 
certain lines of business or from certain professions by a distinterested person such 
as the president of the local chamber of commerce. Provision may be made in the 


™N. Y. Laws, Chapter 547 of April 7, 1952, amending §1454, Civil Practice Act. 
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contract for the selection of arbitrators from the respective kinds of business in 
which the parties are engaged. Rules of most tribunals are designed to result, and 
actually result, in the selection of persons who are familiar with the customs and 
practices of the trade and who deal in and with merchandise or products covered 


by the contract. 

In commercial arbitrations it is a serious mistake to provide that one arbitrator 
is to be selected by each party. Experience shows that this procedure results in the 
selection of two persons who act as advocates of the respective parties and not as 
disinterested arbitrators. Such advocates in the guise of their position as arbitrators 
frequently delay and obstruct the arbitration and contribute nothing to assist the 
third disinterested arbitrator, but, on the contrary, present solely their biased opinions, 
tug one way or the other as suits the interests of the party who selected them, 
and confuse the issue and the disinterested arbitrator. There are instances where 
an arbitrator selected by one of the parties refuses to fix or delays in fixing a date 
for hearing, or, after the time of the hearing is set, insists upon adjournments— 
because that is what suits his “client.” Advocate-arbitrators have been known to 
resign immediately prior to the hearing, or during the course of the hearing, re- 
sulting, in the latter event, not merely in delay but in a re-trial before the remaining 
two arbitrators and the new arbitrator who must be selected. 

If provision for selection of one arbitrator by each of the parties cannot be 
avoided, it is advisable to provide in the contract for procedure for the selection of 
an arbitrator in the place of one who resigns or fails or refuses to act; and this 
procedure should specify a quick method, such as the designation of a new arbi- 
trator by a disinterested person: for example, by the head of the local chamber 
of commerce. _If the party who selected the obstreperous arbitrator is permitted 
to designate another arbitrator in his place, he will be likely to choose another 
advocate of the same type. The rules of associations and trade groups usually 
provide a quick procedure for selecting an arbitrator to replace one who has re- 
signed or failed for any reason to act. 

Of course, the arbitration clause should be broad enough to cover all cisputes 
which may arise and all claims which may be asserted, including interpretation of 
the provisions of the contract. It may be advisable to provide that the hearing 
is to be held in a particular city or state and that service of notice to commence 
the arbitration and to confirm the award and enter judgment may be made by 
mail or personally outside of the state in which the hearing is to be held. Such 
provisions have been upheld by the courts. Unless the foregoing matters are 
covered, jurisdiction may not be obtained in the state where the parties originally 
intended to arbitrate. On the other hand, such provisions may place one party at 
a great disadvantage by compelling him to arbitrate at a considerable distance from 
his place of business, with attendant inconvenience and expense. There are in- 
stances where retailers doing business in California find themselves confronted with 
a contract requirement that they arbitrate in New York City. 
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One of the problems which is in its formative stage is the question of equity 
powers of the arbitrators, including awards or intermediate awards in the nature of 
specific performance and directions that a party do or refrain from doing certain 
acts. Frequently a money award is not fully compensatory or it is necessary to 
direct one party to take delivery of merchandise or to do some specific act during 
the course of the arbitration in order to assure beneficial relief to the claimant in 
the event that he should be successful. It is the writer's opinion that arbitrators 
have and should have such powers, but courts do not always regard arbitrations 
in the most friendly manner, and may be inclined to limit the powers of the arbi- 
trators. It is submitted that courts will take a more favorable attitude if the con- 
tract grants specific designated powers to the arbitrators—always being careful to 
indicate that those powers are in addition to all others. 

A very practical reason for arbitrating under the rules of a designated tribunal, 
whether it be an association, chamber of commerce or trade group, is that such 
tribunals attend to all procedural. matters, such as fixing a date and place for the 
hearing, sending out notices for the hearing, supervising the hearing, marking ex- 
hibits and preparing the award—all of which make the task of the lawyer that 
much easier. When an arbitration is conducted without the benefit of such a tri- 
bunal, the lawyer for one side or the other must assume the burden of all such 
matters. 











ENGLISH ARBITRATION PRACTICE 


G. ELLENBOGEN* 


I 
INTRODUCTION 

“Arbitration” is a term of wide compass. In addition to its primary meaning of 
adjudication, it is often used where “conciliation” would be more appropriate. This 
ambiguity is particularly marked in the field of employment and industrial rela- 
tions; the Civil Service Arbitration Tribunal, for example, like the recently super- 
seded National Arbitration Tribunal, is principally concerned with fixing rates of 
pay. Arbitration of this kind is entirely outside the scope of this article. 

In its more restricted sense, arbitration in English law covers three types of 
extra-judicial adjudication. Arbitration proceedings may arise (1) from an arbitra- 
tion agreement (or “submission”) voluntarily entered into by the parties; (2) from an 
order of the court compelling the parties to settle their dispute by arbitration, e.g., a 
reference from a High Court judge to an Official Referee; and (3) from statutory 
provisions, such as are commonly found in enactments dealing with housing, town 
and country planning, land, building, rating, health and nationalization. Although 
much of what follows would apply to compulsory arbitration by order of court and 
to statutory arbitration under act of Parliament, this article purports to deal only with 
voluntary arbitration, and in particular with arbitration in the field of commerce.’ 


II 
Lecat Aspects oF ENGLISH ARBITRATION 
A. Attitude of the Law to Arbitration 
In their discussion of the medieval guilds, Pollock and Maitland wrote:* “There 
can hardly exist a body of men permanently united by any common interest that will 


not make for itself a court of justice if it be left for a few years to its own devices.” 
It was a similar common interest—though more fluctuating or transient in char- 


acter—that gave rise to the local commercial courts of the middle ages, the courts 


®M.A. (Cantab.); Bacon Scholar of Gray’s Inn and Barstow Scholar of the Inns of Court; of Gray's 
Inn and the Northern Circuit, Barrister-at-Law. Lecturer on the Law of Sea and Air Transport at the 
City of London College. Author, The Principles of the Criminal Law Relating to Insanity, 1 J. Crim. Sc. 
(1948). Assistant Editor, Hoop Pxicurps, ConstiruTionAL Law (7th ed. 1952). Joint Editor, 
CLERK & LinpseLt, Law or Torts (11th ed.) (in preparation). 

2 No attempt is made in this article to give a systematic exposition, even in summary form, of the 
rules of English law relating to arbitration, Only certain points of special relevance to the relationship 
between commercial arbitration and law are discussed here. A systematic treatment of the English 
law of arbitration may be found in RusseLL oN ARBITRATION (15th ed. 1952), in II Harspury’s Laws or 
Enotanp (3d ed.) (in press), and in Cuve M. Scumrrruorr, Export Trape—A Manuar or Law and 
PracticF, c. 24 (2d ed. 1950). 

21 Pottock AND MarrLanp, THe History or Enoiish Law 667 (2d ed. 1898). 
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of pie-powder giving summary judgment at markets and fairs, and the maritime 
courts of seaport towns, “sitting on the seashore from tide to tide.” 

Royal justice looked askance at these private jurisdictions; and so courts of the 
staple were set up to compete with the local mercantile courts, and courts of admiralty 
to supersede the local maritime courts. Yet these royal courts remained closer to the 
needs of merchants than the common law courts, with their highly technical and 
rigid rules of evidence and procedure. Thus in the first court of admiralty case of 
which we have record (1361) the court overruled a demurrer with the words,? “this 
court, which is the office of the admiral, will not be so strictly ruled as the other 
courts of the realm which are ruled by the common law of the land, but is ruled 
by equity and marine law, whereby every man will be received to tell his facts. . . .” 

In the course of centuries, the common law courts engulfed nearly all these special 
jurisdictions, but, in so doing, they incorporated into the common law many of 
those mercantile rules which had earlier to be proved in every case. Yet the law 
must always lag behind commercial practice. To take a well-known instance, bills 
of exchange were familiar to English merchants by the middle of the sixteenth 
century; but while litigation on bills was practicable enough in the Court of 
Admiralty, it was not until Holt became Chief Justice of the Kir.g’s Bench at the 
end of the seventeenth century that the negotiability of bills of exchange was recog- 
nized at common law; and Holt himself refused to acknowledge promissory notes 
as being on the same footing, maintaining that they represented an attempt by 
Lombard Street to dictate law to Westminster Hall.* 


The inevitable discrepancy between law and commercial practice’ rendered it 
necessary, in spite of the constantly increasing ambit of the law, for merchants to 
compose their differences without resort to the courts. The growing practice of arbi- 
tration in an expanding economy could not be indefinitely ignored by the legislature: 


and so in 1698 a statute was passed,® of which Blackstone wrote,’ “experience having 
shown the great use of these peaceable and domestic tribunals, especially in settling 
matters of account, and other mercantile transactions, which are difficult and almost 
impossible to be adjusted on a trial at law, the legislature has now established the 
use of them.” The Act provided, inter alia, that it “shall and may be lawful for all 
merchants and traders and others desiring to end any controversy, suit or quarrel 
... for which there is no other remedy but by personal action or suit in equity, by 
arbitration to agree that their submission of their suit to the award or umpirage of 
any person or persons should be made a rule of any of His Majesty’s Courts of 
Record which the parties shall choose . . .” and that “any arbitrage or umpirage pro- 


* Cited in T. Prucknerr, A Concise History oF THE ComMMON Law 623 (4th ed. 1948). 

*See PLUCKNETT, op. cit. supra, at 631; Buller v. Cripps, 6 Mod. 29, 87 Eng. Rep. 793 (K.B. 1704). 

® See [Mr. Justice] Patrick Devlin, The Relation Between Commercial Law and Commercial Practice, 
14 Mop. L. Rev. 249 (1951). For his comments on commercial arbitration in particular, see id. at 
258-260. 

*9 & 10 WILL. 3, c. 15. 

73 Bi. Comm. * 17. 
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cured by corruption or undue means shall be judged and esteemed void and of none 
effect, and accordingly be set aside. by any court of law or equity... .” 

The subsequent history of arbitration legislation may be summarized, very briefly, 
as follows. The Civil Procedure Act, 1833,° rendered the authority of an arbitrator 
irrevocable (except by leave of the court), made refusal to attend an arbitration as 
witness, in defiance of an arbitrator’s order, a contempt of court, and empowered 
an arbitrator to administer the oath. The Common Law Procedure Act, 1854,° 
contained a considerable number of sections devoted to arbitration, and may be said 
to have formed the framework of the modern law. It was superseded, so far as its 
arbitration provisions were concerned, by the Arbitration Act, 1889.’ The date of 
this Act is significant; for it was at about this time that the practice grew up, in the 
Chamber of Shipping and other great mercantile associations, of issuing standard 
contract forms containing arbitration clauses, and, with the resulting increase in the 
number of commercial arbitrations, the need became apparent to improve the 
ancillary legal machinery and to devote a special statute to it. 

Until recently, the Arbitration Act, 1889, remained “the principal Act.” Apart 
from a minor amendment contained in Section 16 of the Administration of Justice 
Act, 1920,'" it was amended by the Arbitration Clauses (Protocol) Act, 1924,’” to give 
effect to a League of Nations Protocol under which it was agreed that no action 
should be brought on any contract between nationals of the contracting states which 
contained an arbitration clause; and it was further amended by the Arbitration 
(Foreign Awards) Act, 1930,'* to enable the award in any such arbitration to be en- 
forced in the United Kingdom. Then the Arbitration Act, 1934,* following the 
recommendations of a Committee set up under Mr. Justice MacKinnon to report on 
requisite changes in the law relating to arbitration,’® amended the principal Act 
in some important respects. Recently, the whole of the arbitration legislation was 
consolidated in the Arbitration Act, 1950.'° 

The jealousy and suspicion with which the law was once apt to regard arbitra- 
tion have been succeeded by an attitude of tolerance and benevolence. The legislature 
has intervened to implement arbitration agreements and to enable the force of 
judgments to be given to arbitration awards, and the judges have evinced a readiness 
to construe generously the powers given to arbitrators by statute,'* and to overlook 
irregularities where no miscarriage of justice is involved. Indeed, the judges have 
frequently expressed their reluctance to be invoked at all by a party to an arbitration 
agreement. As Scrutton, L. J., said in Re Olympia Oil & Cake Co., and MacAndrew, 
Moreland & Co.:"* 


*3 & 4 WILL. 4, c. 42. 17 & 18 Vict. c. 125. 52 & 53 VICT. Cc. 49. 

10 & 11 GEO. 5, c. 81. 12714 & 15 GEO. 5, C. 39. **'s0 Geo. §; Cc. 15. 

1654 & 25 GEO. 5, C. 14. *® Cusp. No. 2817 (1927). 

© 14 Geo. 6, c. 27. Except where otherwise indicated, references hereinafter are to the Arbitration 
Act, 1950. 

‘7 See, for example, Kursell v. Timber Operators and Contractors, 28 Com. Cas. 3/75 (1923), per 
Salter, J., at 384. 

*® [1918] 2 K.B. 771, 778. 
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I have long held a strong view as to the position which the court should adopt with 
regard to arbitrations. In old days there were comparatively few arbitrations and those 
were of a subordinate nature. Now a great part of the disputes relating to the com- 
mercial business of the country is referred to commercial arbitrators, who deal with them 
according to substance rather than form. In my view it would be very undesirable if 
many of the old rules of a somewhat technical character were invoked for the purpose of 
interfering with decisions of commercial arbitrators where no injury in the matter of 
substance has been done by the form in which those commercial arbitrators have expressed 
their decisions. The system which some litigants seem to favour of having, in addition 
to two hearings before the arbitrators and the appeal tribunal, as many hearings as they 
can get in the law Courts, is one which we ought not to encourage. Hence I approach the 
decision of this case with a desire not to interfere with the award of commercial arbitrators 
unless I am satisfied that substantial injustice has been done apart from a question of 


form. 


Yet, in spite of this concern to uphold arbitration agreements and awards, one 
cardinal legal principle remains unimpaired: the jurisdiction of the courts cannot be 
wholly ousted by agreement of the parties. This principle, the most distinctive feature 
of the English law of arbitration, was expressed by Scrutton, L. J., in Czarnikow v. 
Roth, Schmidt & Company, in the telling phrase, “There must be no Alsatia in 
England where the King’s writ does not run.”"® 

B. Supremacy of the Court 

There is no parallel in the English law of arbitration to what is known in French 
law as “amiable composition,” under which the parties bind themselves to treat the 
arbitration award as conclusive, and are thereby debarred from resorting to the 
courts. In particular, the insistence on the inalienable right of the courts to be in- 
voked on questions of law is peculiar to the English law of arbitration; the law of 
Scotland resembles other legal systems in holding the parties free to make their 
own bargain, even if they agree to oust the jurisdiction of the court. 

Yet while the court’s jurisdiction cannot be ousted entirely, the obtaining of an 
award is often made a condition precedent to court proceedings by the insertion in 
the arbitration agreement of what has come to be known as a “Scott v. Avery 
clause.” The case of Scott v. Avery® arose out of an insurance policy, which pro- 
vided for the reference of disputes to arbitration, and declared that the obtaining of 
the decision of the arbitrators should be a condition precedent to the maintaining of 


an action by the assured. The House of Lords held the clause to be valid. 
Generally, therefore, a clause to this effect will ensure that the parties go to 
arbitration before litigation. For the court, either in the exercise of its discretion 
under Section 4(1) of the Act, or more generally on the ground that it is frivolous 
and vexatious, would normally stay an action brought in defiance of such an agree- 
ment. Where, however, the court for any reason orders that an arbitration agree- 


*? [1922] 2 K.B. 478, 488. Through the rapid development of administrative tribunals in the past 
thirty years, with no appeal to the courts except for excess of jurisdiction, Scrutton, L. J.’s apophthegm 
has now lost much of its force. 

295 H.L. Cas. 811, 10 Eng. Rep. 1121 (H. L. 1856). 
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ment shall cease to have effect as regards any particular dispute, it may further 
order that the provision making an award a condition precedent to the bringing 
of an action shall also cease to have effect (Section 25(4)). 

The supremacy of the court is established by its power, in proper cases, (a) to 
control the appointment of arbitrators, (b) to inhibit arbitration proceedings, (c) to 
order the statement of a special case, (d) to set aside or remit the award, and (e) 
to exercise control in certain other ways. 


1. Control over Appointment of Arbitrators 

While the parties are normally left to appoint their own arbitrator or arbitrators, 
according to the terms of their arbitration agreement, the Act gives the High Court 
wide powers of controlling such appointments. 

The power of a party, under Section 7, to substitute a new arbitrator or to make 
the arbitrator he appointed sole arbitrator in the reference, is made subject to the 
Court’s power to set aside any such appointment. 

Section 8(3) states: 

At any time after the appointment of an umpire, however appointed, the High Court 
may, on the application of any party to the reference and notwithstanding anything to 


the contrary in the arbitration agreement, order that the umpire shall enter upon the 
reference in lieu of the arbitrators and as if he were a sole arbitrator. 


Under Section 10, where a written notice served by one party on the other 
parties or the arbitrators to make or concur in making an appointment is not complied 


with, the court 

may, on the application by the party who gave the notice, appoint an arbitrator, umpire or 
third arbitrator who shall have the like powers to act in the reference and make an award 
as if he had been appointed by consent of all parties. 


Section 13(3) empowers the court, on the application of any party, to “remove an 
arbitrator or umpire who fails to use all reasonable dispatch in entering on and 
proceeding with the reference and making an award.” 

Section 23(1) provides that “where an arbitrator or umpire has misconducted 
himself or the proceedings,” the High Court may remove him.” 

Finally, Section 25 enables the court, on the application of any party, to appoint 
an arbitrator or arbitrators or umpire in place of a person or persons removed by the 
court, and to appoint a person to act as sole arbitrator where the authority of an 
arbitrator or arbitrators or umpire is revoked by leave of the court, or where the 
court has removed a sole arbitrator or all the arbitrators or an umpire who has 
entered on the reference. And it further provides that “A person appointed under 
this section by the High Court as an arbitrator or umpire shall have the like power 


"The words “or the proceedings” were first added by the Act of 1934, out of consideration for 
the lay arbitrator, who greatly resented that where he had failed to observe some technical rule of law 


he should be said to have “misconducted himself.” 
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to act in the reference and to make an award as if he had been appointed in accord- 
ance with the terms of the arbitration agreement.” 
2. Inhibition of Arbitration Proceedings 

This may be effected in three ways, (1) by refusal to stay legal proceedings, (2) 
by leave to revoke the arbitrator’s authority, and (3) by injunction. 

a. Refusal to stay legal proceedings. In England, the court has a discretion, under 
Section 4(1), whether or not to stay legal proceedings between the parties to an 
arbitration agreement. In this respect English law differs from the law of Scotland, 
where a submission is mandatory and the court is bound to stay an action arising 
out of a contract containing an arbitration clause. It is true that in most cases the 
English courts will stay the proceedings. As Lord Wright said, in Heyman v. Dar- 
wins, Ltd.,"* 

Section 4 of the Arbitration Act, 1889, makes the power of the court to stay an action 
under the arbitration clause a matter of discretion and not ex debito justitae. Though 
the dispute is clearly within the arbitration clause, the court “may” still refuse to stay if, 
on the whole, that appears to be the better course. But the court must be satisfied on good 
grounds that it ought not to stay. The onus of thus satisfying the court is on the person 
opposing the stay, because in a sense he is seeking to get out of his contract to refer, 
though in truth an arbitration clause is not of strict obligation, because it is, under s.4, 
always subject to the discretion of the court. 


There are various grounds on which the court may refuse a stay: e.g., that a 
charge of fraud is involved or that the arbitrator may not be impartial (Section 24), 


that the matters in dispute are questions of law** or of constitutional importance,” or 
that not all the disputed matters are within the submission.”® 

If the court, in the exercise of its discretion—which is unlimited except in the 
cases provided for by the Arbitration Clauses (Protocol) Act, 1924°°—refuses to stay 
an action, it in effect nullifies any simultaneous arbitration proceedings. As Fletcher 
Moulton, L. J., said, in Doleman & Sons v. Ossett Corporation:** 


If the Court has refused to stay an action, or if the defendant has abstained from asking 
it to do so, the Court has seisin of the dispute, and it is by its decision, and its decision 
alone, that the rights of the parties are settled. It follows, therefore, that . . . the private 
tribunal, if it has ever come into existence, is functus officio, unless the parties agree de 
novo that the dispute shall be tried by arbitration, as in the case where they agree that 
the action itself shall be referred. There cannot be two tribunals each with the jurisdiction 
to insist on deciding the rights of the parties and to compel them to accept its decision.** 


1944] A.C. 456, 388: 

7" Lyon v. Johnson, so Ch. 579 (1889). 

** Anglo-Newfoundland Development Co. v. R., [1920] 2 K.B. 214. 

*° Workman v. Belfast Harbour Commissioners, [1899] 2 Ir. R. 234. 

2° Now §4(2) of the Arbitration Act, 1950. 

*7 [1912] 3 K.B. 257, 269. 

** Aliter, where there is a chain of contracts, and the final purchaser brings an action against his 
seller, while the original seller relies on an arbitration clause as against his purchaser: for in such a case 
the respective transactions are res inter altos actae (Bruce v. Strong, [1951] 2 K.B. 447). This plurality 
of proceedings may be avoided where all the contracts in the chain are made subject to the rules of a 
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To my mind this is clearly involved in the proposition that the Courts will not allow their 
jurisdiction to be ousted. Their jurisdiction is to hear and decide the matters of the 
action, and for a private tribunal to take that decision out of their hands, and decide the 
questions itself, is a clear ouster of jurisdiction. 


b. Leave to revoke the arbitrator's authority. Section 1 says that the authority 
of an arbitrator or umpire shall be irrevocable “except by leave of the High Court 
or a judge thereof.” The court has inherent jurisdiction to grant leave to revoke a 
submission (to use the more compendious, but less accurate,” expression of the 
Arbitration Act, 1889), and might exercise that power where the arbitrator commits 
an error of law or misconducts himself. But as Tindal, C. J., said as far back as 
1839,°° “To induce us to grant leave to revoke, a very strong case should be made 
out’; and with the alternative remedies provided for these cases by statute (the 
statement of a special case, and removal of an arbitrator or setting aside of an award 
for misconduct), this general power of revocation is today seldom, if ever, invoked. 

More specifically, Section 24 of the Act (re-enacting Section 14 of the Arbitration 
Act, 1934) refers to revocation of the arbitrator’s authority on the ground that the 
arbitrator designated in the arbitration agreement is not or may not be impartial, 
and empowers the court to give leave to revoke the authority of an arbitrator or 
umpire where a dispute between the parties to the arbitration agreement involves 
a question of fraud. 

Section 25(2) empowers the court, where it has given leave to revoke the 
authority of an arbitrator or arbitrators or umpire, or has removed a sole arbitrator 
or all the arbitrators or an umpire who has entered on the reference, to order, on the 


application of any party to the arbitration agreement, that the agreement shall cease 
to have effect with respect to the dispute referred. 

c. Injunction. The court can also issue an injunction to prevent recourse to arbi- 
tration where the contract containing the arbitration clause is impeached, e¢.g., for 
fraud, mistake, or illegality;** but that power is very sparingly used.** It may be 
observed that Section 24(1) envisages application for an injunction on the ground 
that the arbitrator designated in the arbitration agreement is not or may not be im- 


partial. 
3. Statement of Special Case 
Section 21 enacts: 


(1) An arbitrator or umpire may, and shall if so directed by the High Court, state 
(a) any question of law arising in the course of the reference; or 


trade association; e.g., the rules of the London Copra Association provide: 
“When the subject matter and terms of contract are identical, except as to date and price, all 

arbitrations shall be held as between first seller and last buyer as though they were contracting parties, 

and the award made in pursuance thereof, subject to the right of appeal provided by the Arbitration 

Conditions, shall be binding upon all intermediate parties.” 

2° See Re Smith & Service and Nelson & Sons, 25 Q.B.D. 545, 550, 553 (1890). 

*° James v. Attwood, 7 Scott 841, 843 (1839). 

™ Kitts v. Moore & Co., [1895] 1 Q.B. 253. 

*? Smith, Coney & Barrett v. Becker, Gray & Co., [1916] 2 Ch. 86. 
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(b) an award or any part of an award 
in the form of a special case for the decision of the High Court. 
(2) A special case with respect to an interim award or with respect to a question of 
law arising in the course of a reference may be stated, or may be directed by the High 
Court to be stated, notwithstanding that proceedings under the reference are still pending. 


An arbitrator or umpire may properly refuse to state a case: but he must then give 
the party who desires it a reasonable opportunity of applying to the court for an 


order directing him to do so.** 
In Czarnikow v. Roth, Schmidt & Company,** the Court of Appeal had to con- 
sider a rule of the Refined Sugar Association, which stated, 


Neither buyer, seller . . . nor any other person as aforesaid shall require, nor shall 
they apply to the court to require any arbitrators to state in the form of a special case 
for the opinion of the court any question of law arising in the course of the reference, but 
such qrestion of law shall be determined by arbitration in manner herein directed. 


In reliance on this rule the arbitrators had refused the buyers’ request to state their 
award in the form of a special case, or to state a case for the opinion of the court. 
The Court of Appeal (Bankes, Scrutton, and Atkin, L. JJ.) held the rule, and the 
agreement embodying it, to be contrary to public policy, and affirmed that the 


award must be set aside. 
Bankes, L. J., said:** 


Among commercial men what are commonly called commercial arbitrations are un- 
doubtedly and deservedly popular. That they will continue their present popularity I 
entertain no doubt, so long as the law retains sufficient hold over them to prevent and 
redress any injustice on the part of the arbitrator, and to secure that the law that is ad- 
ministered by an arbitrator is in substance the law of the land and not some home-made 
law of the particular arbitrator or the particular association. To release real and effective 
control over commercial arbitrations is to allow the arbitrator, or the Arbitration Tri- 
bunal, to bea law unto himself, or themselves, or to give him or them a free hand to 
decide according to law or not according to law as he or they think fit, in other words to 
be outside the law. 


Atkin, L. J., described the statutory jurisdiction of the court to intervene as “a 


provision of paramount importance in the interests of the public.” He continuec 

In the case of powerful associations such as the present, able to impose their own 
arbitration clauses upon their members, and, by their uniform contract, conditions upon 
all non-members contracting with members, the result might be that in time codes of 
law would come to be administered in various trades differing substantially from the 
English mercantile law. The policy of the law has given to the High Court large 
powers over inferior courts for the very purpose of maintaining a uniform standard of 
justice and one uniform system of law. 


A party to an arbitration agreement is, moreover, entitled at any stage of the 


** Willers, Engel & Co. v. Nathan & Co., Ltd. 30 Lloyd's List L. R. 208 (1928). 
** [1922] 2 K.B. 478. *5 Id. at 484. 
¢ Jd. at 491. 
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proceedings to require that a case be stated for the opinion of the Court. In Re 
Fischel & Co. and Mann & Cook,*" the Divisional Court set aside the award of an 
umpire who had refused the buyers’ request to state a case, basing his refusal on the 
ground that under the rules of the General Produce Brokers’ Association of London 
his award could be taken up to the Association’s Committee of Appeal. Salter, J., 
said :** 


When the parties to a contract insert in it an arbitration clause, they elect a tribunal 
which has its obvious advantages and its equally obvious disadvantages. Its advantages 
consist in the rapidity of its procedure and its familiarity with the business to which the 
contract relates; and one of its chief disadvantages consists in its inability to decide the 
questions of law which are bound to arise before it with the same precision with which 
they can be decided by a court of law. 


It is clearly advantageous at times that the opinion of the court on a question of 
law raised in the arbitration proceedings should be obtained as early as possible. 
If, for instance, it should happen that the arbitration agreement is not binding, it 
would be a waste of time, money, and effort to go through all the stages of arbitra- 
tion before ascertaining that in point of law the award cannot stand. 

4. Remission or Setting Aside of Award 

a. Remission... Section 22(1) enacts: “In all cases of reference to arbitration 
the High Court or a judge thereof may from time to time remit the matters referred, 
or any of them, to the reconsideration of the arbitrator or umpire.” 

The grounds for remitting an award were stated by Chitty, J., in Re Mont- 
gomery, Jones & Co. and Liebenthal & Co.,*” to be as follows: 


(1) that the award is bad on the face of it; 

(2) that there has been misconduct on the part of the arbitrator; 

(3) that there has been an admitted mistake and the arbitrator asks that the matter 
may be remitted; and 

(4) where additional evidence has been discovered after the making of the award. 


To these must be added, in view of Absalom, Ltd. v. Great Western (London) 
Garden Village Society, Ltd.*” 


(5) when disputes are referred to an arbitrator in which a question of law becomes 
material, and an error of law appears on the face of the award. 


b. Setting aside. The court has inherent jurisdiction to set aside an award 
which is bad on its face (#.¢., where a material error of law or of fact appears on 
the face of the award), or which is in excess of the arbitrator’s authority, or is not 
certain and final on all matters requiring the arbitrator’s decision. This jurisdiction 
may also extend to cases where new material evidence is discovered, though that is 


more properly a ground for remission.*! 
In addition, Section 23(2) provides: “Where an arbitrator or umpire has mis- 
5Tlr919] 2 K.B. 431. 80d. at gas. 


*-8 L. T. 406, 407 (K.B. 1898). *° [1933] A.C. 592. 
** Re Keighley, Maxsted & Co., and Bryan Durant & Co., [1893] 1 Q.B. 405. 
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conducted himself or the proceedings, or an arbitration or award has been improperly 
procured, the High Court may set the award aside.” 

It will be observed that there is a considerable overlap between the grounds 
justifying remission and setting aside of an award, and it is often a matter of con- 
siderable difficulty to decide whether an award should be remitted for reconsideration 
or whether it should be wholly set aside.** The court would normally prefer to 
remit an award, if any useful purpose would be served thereby, and frequently 
makes an order of remission on a motion to set aside. Where, however, the arbi- 
trator or umpire has been guilty of such misconduct (e.g., corruption or defiance of 
the law) as to have forfeited, the confidence of the court, the award will certainly 
be set aside and not remitted to him. 

The rule that an award may be remitted or set aside for an error of law on its 
face applies only where the point of law arises incidentally in the course of the 
reference. Where a question of law is specifically referred to arbitration, the decision 
on that question is as binding and unappealable as a finding of fact. As Lord Cave 
said, in Government of Kelantan v. Duff Development Co., Ltd.“ 


No doubt an award may be set aside for an error of law appearing on the face of 
it; and no doubt a question of construction is (generally speaking) a question of law. 
But where a question of construction is the very thing referred for arbitration, then the 
decision of the arbitrator upon that point cannot be set aside by the court only because 
the court would itself have come to a different conclusion. If it appears by the award that 
the arbitrator has proceeded illegally, for instance, that he has decided on evidence which 
in law was not admissible, or on principles of construction which the law does not 
countenance, then there is error in law, which may be ground for setting aside the award; 
but the mere dissent of the court from the arbitrator’s conclusion or construction is not 


enough for that purpose. 


Whether a question is one of law or of fact can, of course, be very difficult to 
determine. In Mehmet Dogan Bey v. G. G. Abdeni & Co." it was contended that 
remoteness of damage was a question of law, or at least a question of mixed law 
and fact, on which an arbitrator’s conclusions could be challenged; but McNair, J., 
held to the contrary, saying :*° 


I may add that if this dispute had been tried in the Commercial Court, as it might 
have been, with the assistance of a City of London special jury, I can imagine no question 
more proper to be put to such a jury than the question whether this particular form of 
loss, namely, damages resulting from the devaluation of the pound sterling, was reason- 
ably foreseeable by commercial men on July 8, 1949, and if the jury, properly directed, 
had answered the question in the negative, as the learned arbitrator did here, then their 
verdict would not, in my judgment, be open to challenge. 

*2 See, for instance, Kiril Mischeff, Ltd. v. Constant, Smith & Co., [1950] 1 All E.R. 8go. 

** [1923] A.C. 395, 409. 

“* T1951] 2 All E.R. 162. 

“° Id. at 166. 
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5- Other Forms of Control by the Court 

To complete this account of the supremacy of the court, it remains only to mention 
some miscellaneous powers vested in the court by statute. 

Under Section 12(6) the High Court has, for the purpose of a reference, the 
same power of making orders in respect of security for costs, discovery, and inter- 
rogatories, the preservation or inspection of property, and various other such matters, 
as it has in relation to a High Court action. 

Section 13(2) enables the court to enlarge the time limited for making an award, 
whether that time has expired or not. 

Section 27 empowers the court, where the arbitration agreement provides that 
claims shall be barred unless proceedings are commenced within a fixed time, to ex- 
tend that time, in case of undue hardship, “for such period as it thinks proper.” 

Where an arbitrator or umpire refuses to deliver his award except on payment of 
tne fees demanded by him, Section 19(1) provides that the court may, on application, 
order him to deliver the award to the applicant on payment into court of the fees 
demanded, and may order that those fees be taxed by the taxing officer. This ‘pro- 
vision ensures that an award is not withheld pending a dispute over the arbitration 
fees. 

Finally, Section 26 provides that an award on an arbitration agreement may “by 
leave of the High Court or a judge thereof” be enforced in the same manner as a 
judgment or order.*® Thus the court has the last word, in that it can refuse to 
enforce an award where, for example, the validity of the award is doubtful, and in 


certain other cases. 
It may be seen, then, that at every stage of arbitration proceedings, from their 


inception to their final determination, the court has overriding powers which may 


be invoked by any party who has reason for dissatisfaction. 


C. Extent to Which Arbitration Agreements Remain Binding 


In considering whether legal proceedings ought to be stayed, the courts have had 
some difficulty in determining the conditions under which an arbitration agreement 
may continue to be binding on the parties although the contract which incorporated 


it has been repudiated or frustrated. 
The authorities were reviewed by the House of Lords in Heyman v. Darwins, 


Ltds* The contract under consideration provided: “If any dispute shall arise 
between the parties hereto in respect of this agreement or any of the provisions 
herein contained or anything arising hereout the same shall be referred for arbitra- 
tion... .” A dispute having arisen between the parties, the appellants commenced 
an action against the respondents, alleging that they had repudiated the contract: 
and the respondents, denying the repudiation, applied to have the action stayed in 
order that it might be dealt with under the arbitration clause. It was held that the 


“© The court has a similar discretion in respect of foreign awards, under §37. 
** [1942] A.C. 356, 357. 
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dispute fell within the terms of the arbitration clause, and that the action should 


be stayed. Viscount Simon said :** 


If the dispute is whether the contract which contains the clause has ever been entered 
into at all, that issue cannot go to arbitration under the clause, for the party who denies 
that he has ever entered into the contract is thereby denying that he has ever joined in 
the submission. Similarly, if one party to the alleged contract is contending that it is 
void ab initio (because, for example, the making of such a contract is illegal), the arbitra- 
tion clause cannot operate, for on this view the clause itself also is void. But, in a situa- 
tion where the parties are at one in asserting that they entered into a binding contract, 
but a difference has arisen between them whether there has been a breach by one side or 
the other, or whether circumstances have arisen which have discharged one or both 
parties from further performance, such differences should be regarded as differences which 
have arisen “in respect of,” or “with regard to” or “under” the contract, and an arbitra- 
tion clause which uses these, or similar, expressions should be construed accordingly. 


Lord Macmillan said:*” 


I venture to think that not enough attention has been directed to the true nature 
and function of an arbitration clause in a contract. It is quite distinct from the other 
clauses. The other clauses set out the obligations which the parties undertake towards 
each other hinc inde, but the arbitration clause does not impose on one of the parties an 
obligation in favour of the other. It embodies the agreement of both parties that, if any 
dispute arises with regard to the obligations which the one party has undertaken to the 
other, such dispute shall be settled by a tribunal of their own constitution. And there is 
this very material difference, that whereas in an ordinary contract the obligations of the 
parties to each other cannot in general be specifically enforced and breach of them results 
only in damages, the arbitration clause can be specifically enforced™ by the machinery of 
the Arbitration Acts. The appropriate remedy for breach of the agreement to arbitrate 
is not damages, but its enforcement. Moreover, there is the further significant difference 
that the courts in England have a discretionary power of dispensation as regards arbitra- 
tion clauses which they do not possess as regards the other clauses of contracts. 


Although Lord Wright observed” that the effect of frustration on an arbitration 
clause was a question still open for decision in the House of Lords, and did not arise 
in the present case, the views expressed by their Lordships (including Lord Wright 
himself) on this question leave no doubt that anless an arbitration clause is phrasea 


restrictively it will continue to be effective after frustration of the contract containing 


it. 
In Woolf v. Collis Removal Service,” the plaintiff had contracted with the de- 


fendants to store his goods in their warehouse. The contract contained a clause re- 
quiring any claims or counterclaim by the customer (but not claims by the ware- 
housemen) to be submitted to arbitration, and making an award a condition prece- 


** Id. at 366. *° Id. at 373-374. 

*’ Specifically enforced, that is, by indirect means: as Fletcher Moulton, L.J.. put it, “The law will 
not enforce the specific performance of such agreements, but, if duly appealed to, it has the power 
in its discretion to refuse to a party the alternative of having the dispute settled by a court of law, and 
thus to leave him in the position of having no other remedy than to proceed by arbitration.” (Doleman 
& Sons v. Ossett Corporation, [1912] 3 K.B. 257, 268-269). 

5 [1942] A.C. 356, 383. *8 [1948] 1 K.B. an. 
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dent to any right of action. It was alleged that the goods were damaged by storage 
in a disused piggery, and the plaintiff issued a writ claiming damages for breach of 
contract and/or negligence. The Court of Appeal affirmed the order to stav the 
action, holding (1) that an arbitration clause, even when unilateral, could uu be 
treated as on the same footing as an “exceptions clause” (of which a carrier or ware- 
houseman loses the benefit by “deviation”), and (2) that the alternative claim in 
negligence did not take the plaintiff's claim out of the arbitration clause, the con- 
tractual obligation of diligence being co-extensive with the non-contractual ‘obliga- 
tion, and the claim in tort being covered by the term “claims” in the arbitration 
clause. 
Ill 
CommMerciAL Aspects oF ENGLISH ARBITRATIONt 
A. The Range of Arbitration 

1. Number of Arbitrations 

In spite of the numerous grounds on which an application to the court may be 
entertained, arbitrations in which the court is ever asked to intervene form a minute 
proportion of the total number of arbitrations. 

It is impossible to obtain statistics for the country as a whole. But the fact that 
before the war some 20,000 arbitrations were held each year under the rules of the 
London Corn Trade Association alone** may afford some idea of the total volume 
of arbitration. 

Not the least difficulty in seeking to assess the volume of arbitration is the complex 
manner in which it varies with changes in the conditions of trade. On the one hand, 


governmental restrictions due to the international schism have reduced the total 
amount of trade, and government bulk buying has made for fewer transactions: the 
result of these factors has been a marked diminution, in postwar years, of those 
“quality /condition” arbitrations which form the majority of commercial disputes, as 
well as the total suspension of arbitration proceedings by such bodies as the Liver- 
pool Corn Trade Association, the London Flour Trade Association, and the Imported 


+ The following information has been mainly collected from the answers to a detailed questionnaire, 
which was sent to some forty trade associations and similar institutions, and from the standard contract 
forms and other documents which were forwarded in reply by many of these bodies. Grateful 
acknowledgment is made to the Registrar of the London Court of Arbitration, the Secretary of the 
Institute of Arbitrators, the Clerk to the Committee of Lloyd’s, the Secretaries of the Birmingham, 
Bradford, Liverpool and Sheffield Chambers of Commerce, the Airbrokers Association, the Baltic 
Mercantile and Shipping Exchange, the British Insurance Association, the British Motor Trade Associa- 
tion, the Chamber of Shipping of the United Kingdom, the Hide and Skin Shippers and Agents Associa- 
tion, the Imported Meat Trade Association, the Incorporated Oil Seed Association, the Institute of 
Chartered Shipbrokers, the Liverpool Corn Trade Association, the Liverpool Cotton Association, the 
Liverpool Provision Trade Association, the London Cattle Food Trade Association, the London Copra 
Association, the London Corn Trade Association, the London Flour Trade Association, the London Jute 
Association, and the London Oil and Tallow Trades Association, the Legal and Parliamentary Secretary of 
the Association of British Chambers of Commerce, and the Assistant Secretary of the Stock Exchange. 

**See the statistics furnished by a number of trade associations to the Committee on Commercial 
Arbitration of the International Law Association: Report or THE THirty-NinTH CONFERENCE (Paris, 


1936). 
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Meat Trade Association. On the other hand, the hazards involved in postwar 
trading, such as the sudden impositions of export restrictions and duties, and violent 
fluctuations of price, have occasioned—not only in proportion to the reduced volume 
of trade, but even absolutely as compared with the prewar figures—a considerable 
increase in the number of “technical’®* arbitrations, and, significantly enough, in the 
proportion of “special cases” arising out of them. 


2. Arbitration Bodies 

Another, and insurmountable, difficulty in the way of assessing the total number 
of arbitrations is the variety and multiplicity of arbitration tribunals. 

It is not possible to enumerate all the institutions in England which provide 
machinery for arbitration. There are two bodies, however, which fall into a special 
category as institutions brought into existence for the purposes of arbitration,™ 


and which therefore merit separate treatment. 

The London Court of Arbitration was formed jin 1892 as an impartial body— 
administered jointly by the Corporation of London and the London Chamber of 
Commerce—which is prepared to appoint arbitrators at the the request of disputants, 
and to provide the machinery, as well as the venue, for arbitration. The Court, 
which has a permanent Registrar (a non-lawyer), maintains a panel of arbitrators 
classified according to professions and trades, and can call upon the services of ex- 
perts for whatever dispute may be submitted. Its services are available to any person 
or organization in any part of the world. Reference to the Court may be made 
by previous insertion in the contract of a clause to the effect that “the construction, 
validity and performance of this contract shall be governed by the law of England 
and all disputes which may arise under, out of, or in connection with this contract 
shall be submitted to the arbitration of the London Court of Arbitration under and 
in accordance with its Rules at the date hereof”; or, of course, the parties may sign 
an arbitration agreement to that effect after the dispute has arisen. Two rules of 


special interest may be quoted: 


20. Notwithstanding anything in these Rules, where in any arbitration a question 
arises as to the price of goods at a particular date in some place other than that in which 
the arbitration is held, it shall be competent to the arbitrator, arbitrators or umpire to 
invite the Chamber of Commerce of such other place, or any trade organisation or Gov- 
ernment official to furnish him or them with a certificate of such price on such date and 
he or they shall be entitled to receive such certificate in evidence without. other proof than 
the signature of the responsible official of such Chamber of Commerce or trade organisation 
or of such Government official. 

44. Where goods have been sold and resold on two or more occasions and the same, 
or substantially the same dispute arises on more than one contract of sale, it shall be 
competent for the arbitrator, arbitrators or umpire appointed to determine any one such 


*4 All disputes that do not relate to quality and condition are, in the language of commercial men, 


“technical.” 
8° The International Chamber of Commerce, of course, also comes into this category; but its opera- 


tions in England are outside the scope of this article. 
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dispute to invite the parties to any other such dispute to join in the arbitration to the 
end that all such disputes may be determined at the same time by means of an arbitra- 
tion between the first seller and the last buyer.5® 


The London Court of Arbitration is of considerable value to disputants who are 
not members of a trade association with its own arbitration machinery. 

The other arbitration body is the Institute of Arbitrators, which was founded in 
1915 and incorporated in 1925. Like the London Court of Arbitration, it maintains 
a panel of arbitrators from which specialists in particular fields can be chosen. It 
is, however, concerned more with building and engineering than with trade disputes. 
The provision of arbitrators is only one of the Institute’s functions. It aims to pro- 
mote and improve the practice of arbitration, and to train arbitrators by means 
of discussion meetings, lectures and examinations, practice arbitrations, and the 
publication of a quarterly journal. The Institute can, moreover, claim some credit 
for important amendments of arbitration law; for it was with the Institute’s backing 
that its President (Lord Askwith) introduced in the House of Lords a Bill, based 
on the MacKinnon Committee’s recommendations, which became law as the Arbi- 
tration Act, 1934. 

In addition to these special arbitration bodies, some of the larger provincial 
chambers of commerce afford arbitration facilities, both locally for general purposes 
and more widely in their specialized fields, such as the wool arbitrations under the 
auspices of the Bradford Chamber of Commerce, to which merchants from overseas 
frequently have recourse. 

A considerable number of arbitrations, too, take place outside the bounds of any 
institution (and their frequency cannot therefore be estimated). Into this category 
(which may for convenience be called “private arbitrations”) fall the majority of 
building and engineering disputes, of disputes between insurance’ companies and 
their policy-holders, and between businessmen who do not choose to invoke the 
assistance of a chamber of commerce or a trade association. 

The great majority of arbitrations, however, are carried on within the trade or 
mercantile associations, and it is with this kind of arbitration that we are mainly 
concerned. The trade associations are able to offer their members, and others who 
resort to their arbitration rules, the advantages of speedy and inexpensive adjudica- 
tion, in private, by persons experienced in the trade. Many of them make up 
standards (e.g., of cotton, of linseed, of grain) which the arbitrators can compare 
with samples of disputed shipments which are sent under seal from all parts of the 
world; many of them, too, have official analysts, whose certificate on certain points 
(e.g., admixture of foreign matter) is final and conclusive. Thus quality /condition 
arbitrations can be disposed of very expeditiously, and it is seldom that such arbitra- 
tions are taken up to the appeal committee of the trade association, and hardly ever 
(except where the right of rejection is claimed) that they come to the cognizance of 


the courts. 


5° CH. note 28 supra. 
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In some few cases, too, the trade association can bring pressure to bear on a re- 

calcitrant party who refuses to abide by the award.” 
B. The Submission® 

In English law, no formalities whatever are required for a submission to arbitra- 
tion. Even an oral submission is perfectly valid (and is indeed customary in some 
trades) : but it is not covered by statute, so that the award would not be enforceable. 

A written submission need not be embodied in a formal document; it may even 
be constituted by an exchange of letters between the parties. It need not specify the 
matters in dispute, nor name the arbitrators. In this respect English law is much 
more elastic than many foreign codes, which lay down precise formalities, sometimes 
involving notarial certification, for arbitration agreements. 

Moreover, in English law an agreement to submit future, as well as existing, 
differences to arbitration is perfectly valid. It is this which has made it possible for 
arbitration clauses to be inserted in the standard forms of contract issued by the 
multifarious trade associations for use in all parts of the world. 

A submission which stated merely that “the parties agree to refer all disputes 
under this contract to arbitration” would be quite effective, as it would automatically 
attach to itself the whole machinery of implementation contained in the Arbitration 
Act, 1950. For several reasons, however, the arbitration clauses of trade association 
contracts do not rest content with this. In the first place, businessmen like to know 
exactly what they are letting themselves in for, and would hardly be satisfied (par- 
ticularly if they live outside England) by a reference, express or implied, to the 
Arbitration Act. Secondly, the trade associations want rules of their own making, 
adapted to their particular needs, rather than rules giving the court the same limited 
powers for arbitrations of every kind. They prefer to keep in their own hands those 
powers which in the absence of special provisions in the submission are vested in the 
court—in particular, the power to appoint arbitrators (or an umpire) in default of ap- 
pointment by the parties (or arbitrators). Indeed some of the associations keep the 
power of appointment exclusively to themselves, and do not allow the parties any 
choice in the matter. Again, the trade associations commonly provide for appeals 
to their own committees from the decision of arbitrators or umpire, which in the 
absence of special provisions for appeal in the arbitration clause would be final and 
unappealabie. Finally, by their consent to the arbitration clause the parties can be 


57 It may be convenient to note here that it is sometimes provided (as in the arbitration rules of 
the Bradford Chamber of Commerce) that “No party to a reference under these rules shall bring any 
action or commence or prosecute any proceedings . . . against any other party to the reference, con- 
cerning the matters referred or any of them.”” Though legally inoperative, as we have seen, such a 
clause no doubt tends to discourage litigation, and its commercial effectiveness should therefore not 
be underestimated (it is a fact that out of the thousand arbitrations held under the rules of the Bradford 
Chamber of Commerce since 1890, there has not been a single appeal to the courts from an award). 

°8 The Articles or Rules of some associations contain an undertaking by members to submit their 
disputes to arbitration. Though breach of this undertaking might lead to expulsion or some other 
penalty, it does not, of course, constitute a “submission,” which must be inter partes. 
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bound to accept relaxations of the rules of evidence and procedure®® which in the 
absence of such acceptance would open the door to the intervention of the courts. 


C. Arbitration Tribunals 


1. Tribunals of First Instance 

Outside the trade associations, most references are made to a single arbitrator, 
who is either agreed upon by the parties or, in default of agreement, is appointed (in 
accordance with the terms of the submission) by some independent person of 
authority, such as the president of a professional institute. This is undoubtedly the 
speediest and most inexpensive method of arbitration. 

In many branches of commerce, however, it is customary to provide for the 
appointment of an arbitrator by each party, the two arbitrators appointing an umpire 
if and when they disagree. [It may be observed that Section 20, incorporating an 
amendment introduced by Section 5 of the Arbitration Act, 1934, provides that un- 
less a contrary intention is expressed in the arbitration agreement, the two arbitrators 
shall appoint an umpire immediately after they are themselves appointed.] This 
practice has been frequently criticized as dilatory and expensive;® but it is difficult 
to conceive of a more satisfactory method when the parties live in distant parts of 
the world, and desire to be assured that the points in their favor are adequately put 
forward at the arbitration in England. Commercial arbitrators are partly advo- 
cates."' Indeed, it is not unusual for the same arbitrator to be appointed habitually 
by an overseas merchant who is engaged in frequent trade disputes. 

Methods of appointment, however, are infinitely various. Three examples must 
suffice to illustrate this variety. In the London Jute Association, the two arbitrators 
(and if necessary the umpire) are appointed—in the case of quality arbitrations— 
by the Arbitration Tribunal of the Association: the arbitrators inspect the sample 
bales and make their finding without knowing who the buyers and sellers are. In. 
the case of technical arbitrations, the Chairman appoints two arbitrators (and if 
necessary the umpire), but the parties may appoint their own trade representatives 
to appear before them. 

The Stock Exchange haé three kinds of arbitration tribunals. A Rules and Dis- 


putes Committee of 18 members hears disputes between members, and then passes 
a resolution subject to the confirmation of the Stock Exchange Council; the Council 


*® The arbitration rules of the Bradford Chamber of Commerce, for example, provide: “The Arbi- 
trator, Arbitrators, or Umpire may adopt such procedure or methods and admit such evidence as he or 
they may think fit for the purposes of arriving at a correct decision. It shall be in the absolute discretion 
of the Arbitrator, Arbitrators, or Umpire to decide whether the subject matter of a dispute can best be 
dealt with by receiving the written statements of the parties thereto, together with such documents as 
they may desire to lay before the Tribunal, or whether the evidence of witnesses shall be heard upon 
any matter submitted. If he or they decide to hear such evidence he or they may in his or their 
absolute discretion hear it in the absence of the other Party to the dispute and in the absence of the 
witnesses of such other Party” [this last sentence confers unusual powers]. 

°° E.g., by MacKinnon, L. J., The Times, March 5, 1931. 

* “Generally very indifferent advocates,” per MacKinnon, L. J., supra. But the contrary view is 
expressed by Mr. Cyril Miller, in Tur JournaL of THe INsrirure oF ARBITRATORS (INCORPORATED) 


(June, 1938). 
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itself considers claims by non-members against.members; and disputes between mem- 
bers which do not affect the general interests of the Stock Exchange are referred to 
the arbitration of a member or members of the Stock Exchange (in which case the 
parties usually each appoint an arbitrator, and the arbitrators appoint an umpire 
in the usual way). 

The British Motor Trade Association has a Court of Arbitration which is ap- 
pointed by the Secretary of the Association;® it consists of a legal Chairman (who is 
selected from a panel of retired Colonial judges retained by the B.M.T.A.) and two 
other members (selected from the Council and from persons nominated by the 
Council to the Appeal and Price Protection Committees of the Association). 


2. Appeal Tribunals 

In private arbitrations the decision of the arbitrator or umpire is final. Nearly 
all the trade associations, however, provide machinery for appeal. Usually there is 
a committee of appeal from which an ad hoc Board of Appeal is elected, care being 
taken to ensure that no member of the Board is in any way connected either with 
the parties to the dispute or with the arbitrators or umpire. The Liverpool Cotton 
Association has a most unusual two-tiered appeal in certain types of cases. Its Rules 


provide: 


When an appeal on quality or damp has been heard by the appropriate Appeal 
Committee, and an award has been duly made by such Committee, either of the parties 
to the matter in dispute shall have the right to apply to the Directors for leave to appeal 
further by way of Super-Appeal on the ground that an error has been made by the Appeal 
Committee, provided such right be claimed before noon on the first business day following 
the date of the Appeal Award in the case of Docket Cotton and Cotton sold on Spot 
Terms, and before noon on the third day following the date of the Appeal Award in the 
case of Cotton sold on C.i.f. terms and other similar terms. 

If on an application under Rule 65 the Directors decide that a prima facie case of 
error has been made out they shall grant leave to appeal further and shall forthwith 
appoint an Ad Hoc Committee consisting of five disinterested Members of the Association 
(whether Directors or not) to hear the Super-Appeal. 


It is usual under trade association rules to provide that the award of the arbi- 
trators or umpire shall be confirmed unless all, or all but one, of the Board of 


Appeal are in favor of varying it. 


D. The Conduct of Arbitrations 


The procedure in arbitration varies from the “feel of the grain” by one or two 
experienced corn trade arbitrators at one end of the scale to the quasi-judicial pro- 
ceedings of a full-scale shipping arbitration at the other. 


In the general run of arbitrations, especially among commercial men, there is a 
relaxation of the legal rules of procedure and evidence; and even where this relaxa- 
tion is not explicit in the submission, the parties will be deemed to have agreed to 
any deviation from legal standards to which they raise no objection at the time. 


*? The Secretary of the B.M.T.A. is a lawyer; so too are many of the Managers of the shipping Mutual 
Defence Associations. Otherwise, legal qualifications are unusual in a trade association executive. 
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It is not only in matters of evidence and procedure that this laxity is permitted. 
Even that most substantial rule of “natural justice,” that a man must not be “judge 
in his own cause,” can be ignored by agreement of the parties. Indeed it is quite 
common in building contracts for the contractor to bind himself to arbitration by 
the building owner’s architect or engineer. 

Again, although “an ‘advocate-arbitrator’ is a contradiction in terms” (as the 
General Council of the Bar has ruled for the guidance of barristers®*), it is generally 
accepted that commercial arbitrators act as advocates for the parties who appoint 


them. As Farwell, L. J., said, in Re Enoch and Zaretzky, Bock & Co.,** 


Where a case is referred to two arbitrators and an umpire, it is well understood that 
the arbitrators act as counsel who try and settle the case without going into Court; but 
the umpire or a single arbitrator occupies a judicial position and exercises judicial powers, 
and is bound, as far as practicable, to follow legal rules. . . . 


Similarly, in French Government v. Owners of S.S. Tsurushima Maru, the Court 
of Appeal recognized the practice of commercial arbitrators to present the evidence 


and arguments of the parties to the umpire. 

In Bourgeois v. Weddell & Company,® it was held that an arbitrator might be 
called by the party who had appointed him to give evidence before the umpire. 
Lush, J., said :* 


An arbitrator may act now in commercial arbitrations as an advocate and as an agent 
for the party who appoints him. I think that the true view is that when the arbitrators 
in a commercial arbitration have differed and the umpire has taken upon himself the 
burden of adjudication, each arbitrator may be and is regarded as no longer acting 
judicially but as a person who is entitled either to advocate the cause of the party who 
appointed him or to give evidence in support of that cause. 


Sankey, J., said :** 

Under the modern system of conducting arbitrations great inroads have been made 
upon what was thought to be the legal practice of arbitration. There is now a difference 
between arbitrations conducted as legal arbitrations and arbitrations conducted as com- 
mercial arbitrations. .. . 

With regard to an arbitrator being a witness, certainly in many cases the position is as 
follows. In the case, say, of perishable goods landed from a vessel on to the quay-side, 
the arbitrators are selected; they go down and look at the goods, the goods may be then 
destroyed, and the only persons who can speak as to the quality of the goods are the two 
arbitrators. They may have acquired their knowledge either before or after they were 
appointed as arbitrators, but in either case I cannot think it is the law that if they should 
unfortunately disagree they would not be able to be called as witnesses before an umpire 
and depose to the facts. It may be regrettable that the strict rule should be relaxed, but 
I think it is too late to question it now. 

*8 ANNUAL STATEMENT OF THE GENERAL COUNCIL OF THE Bar 11 (1933). 

* fr910] 1 K.B. 327, 334- °° 37 T.L.R. 961 (1921). 

** [1924] 1 K.B. 539. °T Id. at 546. 

** Id. at 547. 
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E. The Place of Lawyers in Arbitration 

Whether as arbitrator or as advocate, the lawyer is seldom called upon to take 
part in arbitration proceedings. In some private arbitrations, a lawyer might be 
agreed upon by the parties. But in general, it is only in cases involving issues of law 
or very large sums of money (such as shipping disputes) that a lawyer is chosen 
to adjudicate. 

Under Lloyd’s Salvage Agreement, the arbitrator is selected by the Committee of 
Lloyd’s from a panel of Queen’s Counsel practicing in the Admiralty Division, the 


9 


senior member of the panel acting as Appeal Arbitrator.® In commercial disputes 


between shipowner and charterer, there are normally two commercial arbitrators, 
who sometimes appoint a lawyer as umpire.”” 

In other types of commercial arbitration, lawyers are seldom employed as arbi- 
trators or umpire (though a Committee of Appeal might have the association’s 
solicitor at hand to advise them on points of law raised by counsel, ¢.g., in stating 
a case for the court, and the solicitor might be consulted in a complicated case to 
advise on the form of the award). Indeed, trade association rules generally provide 
that the arbitrators or umpire shall be members of the association; there is thus 
no possibility of a lawyer being employed in that capacity. 

Some associations will not permit lawyers to be employed in any capacity at their 
arbitrations. Thus Rule 56 of the Liverpool Cotton Association states: 


No party to an arbitration or an appeal or a super-appeal shall be entitled to be repre- 


sented by a solicitor or counsel or to have any solicitor or counsel present on his behalf 
upon the hearing of any arbitration, appeal or super-appeal. 


The London Cattle Food Trade Association’s rules do not envisage legal representa- 
tion at first instance, but Rule g provides: 


Each party to an appeal shall state his case either verbally or in writing and appear 
either personally or by an agent engaged in the trade and duly appointed in writing, but 
shall not be represented or appear on the hearing of such appeal by counsel or solicitor 
unless special leave shall have previously been obtained in writing from the Board of 
Appeal, which leave the Board of Appeal may grant or refuse in their sole discretion and 
without assigning any reason. 


The London Oil and Tallow Trades Association is somewhat more specific, Rule 
6 stating: 


The parties to an arbitration or to an appeal to the Board of Appeal shall not be 
represented or appear on the hearing of such arbitration or appeal by counsel or solicitor 
unless in the sole discretion of the arbitrators, or umpire, as the case may be, or Board 
of Appeal, the case is of special importance or questions of law are likely to arise upon 
which the opinion of the High Court of Justice may be required. 

ea Lloyd’s Arbitration Agreement in cases of Collision has for some reason not won acceptance, and 
collision disputes are heard in the Admiralty Division of the High Court. 

7-The Australian Grain Charter, however (as agreed between the Australian Wheat Board, the 
Ministry of Food, and the Chamber of Shipping of the United Kingdom), states categorically: “The 
Arbitrators and Umpire shall be commercial men.” 
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F. The Award 

The trade associations provide that the award shall be made on the association’s 
official form (for which a small fee is charged). Where the parties appoint their 
own arbitrators, the application for the form may be the association’s only intimation 
that an arbitration has taken place under its rules. . 

Unless the award is stated in the form of a special case, it is very unusual for it to 
state reasons, as this may so easily afford the dissatisfied party access to the court. 
Occasionally, at the request of a party, reasons are given in a separate document—a 
practice which perhaps opens the door to intervention by the court to a greater extent 
that many arbitrators fondly suppose.’ Usually, the reasons for an award only 
emerge when the umpire states them to the Appeal Committee (on which occasion 
the arbitrators again act as advocates for the parties who appointed them). 

It is only in a very small proportion of arbitrations that the tribunal is asked to 
“state a case.” The party asking for it should then be required to formulate the 
precise questions upon which the decision of the court is desired.” 

Whether the opinion of the court is sought by the statement of a “consultative 
case” (under Section 21(1)(a)) or by an award in the form of a special case (Section 
21(1)(b)) generally depends on all the circumstances. It is interesting to note, how- 
ever, that at least one trade association, the Incorporated Oil Seeds Association, 


always prefers to state a consultative case; the reason for this preference is that the 


statement of a consultative case leaves the final decision with the Board of Appeal 
and not with the court, and as a matter of policy the Association desires its own 
Appeal Committee to be regarded as “the House of Lords” in arbitrations arising 
out of its standard contracts. 

Awards, unlike judgments, cannot generally form precedents. Not only is the 
ratio decidendt not given; for the most part awards are only known to the parties 
and the arbitrators, and, in the case of a trade association, to the secretary, who files 
an office copy. In a very few cases, however (e.g., in the London Jute Association 
and the Liverpool Cotton Association), earlier awards may be referred to by arbi- 
trators for such meagre assistance as they may afford in a subsequent dispute. If 
an association desires to have a point of law clarified—and this applies mainly to 
the shipping Mutual Defence Associations, which require authoritative rulings 
on the construction of phrases in the standard charterparties—a case will be stated 
for the High Court, and a binding legal precedent will be thus established (often 
resulting in an amendment of the document in question). 


™ See Re Dare Valley Railway Co., L.R. 6 Eq. 429 (1868); Re Brandt & Co. and Boutcher & Co., 
7 T.L.R. 140 (1890). 

7? Williams vy. Manissalian Fréres, 23 Com. Cas. 42 (1923). However, “where an umpire states 
a case in the form that subject to any questions of law he finds the facts so-and-so, and awards so-and-so, 
the parties are entitled to take any questions of law that arise upon those facts.” Hudson’s Bay Co. v. 
Domingo Munbon S.A. (1922), 10 Lloyd's List L. R. 476, 479, per Atkin, L. J.; cf. Minister of Food 
v. Reardon Smith Line, (1951) 2 T.L.R. 1158. 
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G. Discrepancies Between Commercial and Legal Notions 


The views of businessmen and lawyers are often at variance. Three examples 
of this were cited by Scrutton, L. J., who said, in Hillas & Co., Ltd. v. Arcos, Lta®: 


.. . I regret that in many commercial matters the English law and the practice of 
commercial men are getting wider apart, with the result that commercial business is 
leaving the courts and being decided by commercial arbitrators with infrequent reference 
to the courts. Commercial men carry on an enormous mass of business under the system 
of “string contracts,” under which A, who has made a contract with B, goes to arbitration 
with Z, of whom he never before heard and with whom he has in the eyes of the law 
no contractual relations. Their view of damages as a sufficient remedy for breach of 
contract entirely differs from the law’s remedy of rejection. The commercial man does 
not think there can be no contract to make a contract when every day he finds a policy 
“premium to be agreed” treated by the law as a contract. 


In Ronaasen v. Arcos, Ltd.,™* Wright, J., set aside the award of an umpire who 
had found that the timber tendered, although not strictly within specification, was 
near enough to be commercially within it, and to be of equal value, and who had 
therefore held the buyers disentitled to reject. On appeal to the House of Lords, 
Lord Atkin said: 

I do not myself think that there is any difference between businessmen and lawyers 
on this matter. No doubt, in business, men often find it unnecessary or inexpedient to 
insist on their strict legal rights. In a normal market, if they get something substantially 
like the specified goods they may take them with or without grumbling and a claim for 
an allowance. But in a falling market I find that buyers are often as eager to insist on 
their legal rights as courts of law are ready to maintain them. No doubt at all times 
sellers are prepared to take a liberal view as to the rigidity of their own obligations, and 
possibly buyers who in turn are sellers may also dislike too much precision. But buyers 
are not, as far as my experience goes, inclined to think that the rights defined in the 
[Sale of Goods Act] are in excess of business needs. 

It is submitted that Lord Atkin hit the nail on the head. Commercial men may 
regard the law as unduly technical and inelastic for their purposes so long as trade 
is brisk, or at any rate steady: but when markets fluctuate or droop, and they stand 
to lose more than they can afford, they are more willing to stand on their legal 
rights. Hence the significant increase in the number of “technical” arbitrations 
and special cases noted above. 

IV 
ConcLusIoN 

It is probable that the advantages of arbitration have been to some extent under- 
estimated by lawyers and exaggerated by commercial men. So far as disputes on 
quality are concerned, it cannot be doubted that arbitration is infinitely preferable 
to litigation; and similarly, where trade practices are concerned, a reference to 
arbitration will save the trouble and expense of proving to a judge what is well 

73 36 Com. Cas. 353, 368 (1931). 


7448 T.L.R. 356 (1932). 
78 Sub nom., Arcos, Ltd. v. Ronaasen, [1933] A. C. 470, 480. 
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known to persons engaged in the trade.”* For the determination of questions of 
law, however, arbitration is of more dubious value. It is true that questions of law 
are seldom unencumbered by disputes of fact; and in such cases commercial arbi- 
trators serve a valuable purpose in finding the true facts in the light of their expert 
knowledge, and so presenting to the court, by way of special case, the pure questions 
of law.** In those comparatively rare cases, however, which turn upon a pure ques- 
tion of law, arbitration can prove both dilatory and expensive; for it merely involves 
one or two additional hearings as a preliminary to the progress through the courts.” 
Nor should it be overlooked that court fees are nominal as compared with the sub- 
stantial fees charged by a legal umpire and two experienced commercial men, in, 
say, a shipping arbitration lasting over several days. Furthermore, the advantages 
of the precedent set by a judgment should not be forgotten.”® 

It is sometimes argued™ that the impossibility of ousting the jurisdiction of the 
court on questions of law is a defect in the English system of arbitration, which (1) 
discourages foreign merchants from entering into contracts in a country where their 
commercial disputes may be dragged through the courts, and (2) is an obstacle 
to the establishment of a uniform international system of arbitration. The latter 
consideration is outside the scope of this article. Of the former it is perhaps not 
unfair to say that it is belied by the willingness of merchants all over the world, for 
a period of sixty years and more, to sign standard contract forms—often for the 
purpose of transactions which have no other connection with England—in which 
they agree to submit any dispute to “London arbitration.”*’ Nor, it is believed, 
does the commercial world generally resent this ultimate sanction of the court; on 
the contrary, it is felt to be desirable that in the final analysis questions of law can 
be decided by reference to the judiciary. Indeed there are many who feel today 
that in a country which still prides itself on the rule of law, the ultimate control 
which the courts exercise over arbitration should be extended to other fields rather 
than retrenched. 

*® See, for example, Mediterranean & Eastern Export Co., Ltd. v. Fortress Fabrics (Manchester), Ltd., 


[1948] 2 All E.R. 186. 

7® But see Aronson v. Mologa Holzindustrie A/C Leningrad, (1928) 138 L.T. 470, 473, per Atkin, 
LJ. 
*7 See the comments of Singleton, L.J., in Sethia, Ltd. vy. Partabmull Rameshwar, [1950] 1 All 
E.R. 51, 58, and in Minister of Materials v. Skeel Bros. and Co., Ltd., [1952] 1 T.L.R. 499, 501. 

** Thus, the Secretary of the Airbrokers Association writes, “It can be taken for granted that in a 
comparatively new and fast growing industry (i.e., Air Transport) it is advantageous that the jurisdiction 
of the Courts cannot be wholly excluded.” 

*® See, in particular, Sir Lynden Macassey, K.C., Anglo-French Legal Conference 1947; letter to The 
Times, August 27, 1947; THe JouRNAL oF THE INsTITUTE OF ARBITRATORS (INCORPORATED) (December, 
1946), (March 1950). 

*°In some branches of commerce, certain individuals in London have come to be so frequently en- 
gaged as arbitrators as to have become in effect professional arbitrators, doing little else for their livelihood. 











ARBITRATION PROCEDURE COMPARED WITH 
COURT LITIGATION IN PATENT CONTROVERSIES 


Joun F. Ross* 


The question treated herein may be concisely put as follows: 
Is the procedure of arbitration adaptable for the settlement of patent litigations? 


I 
GENERAL Discussion 


To appraise properly the possibilities of the usefulness of arbitration for settling 
litigable matters affecting patents, some understanding of the general nature of 
ordinary controversies involving patents should be had. 

Disputes involving patents may generally be placed under three or four classes. 

The first and most important type of patent litigation is the infringement suit. 
That is to say, a person or concern owns a patent, and another, without license, is 
making, selling, or using the invention of the patent, as claimed therein, creating a 
situation of infringement. To enjoin such infringement and recover damages 
therefor, a suit in a federal court is necessary, if court procedure is to be availed of, 
for under the federal statutes patent enforcement is exclusively within the juris- 
diction of the United States courts.’ 

The issues in the patent infringement suit are twofold. The validity of the 
patent must be maintained in the trial of the suit, and a claim or claims of the 
patent must be shown to be infringed, if the patent owner is to succeed. 

The second class of litigation over patent rights properly to be considered in 
order of importance involves the determination of priority of invention between 
rival claimants for patents who are applicants in the Patent Office, or between an 


applicant claimant and a patentee claimant whose patent has been issued. This 
species of litigation is known as a Patent Office Interference.” It is notable that 
the first determination of the issue of priority between the rival claimants is made by 
the Board of Interference Examiners of the Patent Office, composed of three judges. 
From this Board, appeal may be taken to the Court of Customs and Patent Appeals, 
at Washington.? Instead of such appeal, by statutory procedure,’ the interference 
proceeding may be transferred by a losing applicant from the Patent Office, after 


* LL.B. 1902, LL.M. 1903, National University; M.P.L. 1904, Columbian (now George Washington) 
University. Member of the United States Supreme Court, District of Columbia, and Ohio bars. Author, 
PaTENT EssENTIALS FOR THE EXECUTIVE, ENGINEER, LAWYER, AND INVENTOR (1922) (2d ed. 1928); A 
CoMPLETE PROGRAM FOR THE IMPROVEMENT OF THE U. S. Parent Law System (awarded Second Prize 
of the Linthicum Foundation of Northwestern University, 1930). 

128 U. S. C. §1338a (Supp. 1950). 

* Rev. Star. §4904 (1875), 35 U. S. C. §52 (1946). 

* Rev. Stat. §4911 (1875), 35 U. S. C. §50a (1946). 

* Rev. Stat. §4915 (1875), 35 U. S. C. §63 (1946). 
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decision by the Board of Interference Examiners, to a United States district court 
empowered upon a trial de novo to review the decision of the Board, for affirmation, 
or revision in favor of a losing applicant claimant. If the losing applicant under 
the decision of the Interference Board is adjudged by the court to be entitled to the 
patent priority, the court may order the patent to be issued to him. 

The decisions in Patent Office Interferences by the Interference Board of 
Examiners and the Court of Customs and Patent Appeals are considered to be 
administrative decisions only, and are therefore not finally determinative of the 
issues involved, to the extent that the issues become res adjudicata. Indeed, the 
decision of the United States district court in a patent interference transferred to 
such court® is not conclusive save as between the parties, even if affirmed on appeal 
to a court of appeals, because an infringement suit based upon a patent which has 
been issued to the successful party in an interference proceeding can be litigated in 
regard to the question of priority of invention that was previously solved in favor 
of the patentee of the patent in a suit.* The inconclusiveness and endlessness of in- 
terference proceedings as above generally indicated will be adverted to later herein, 
in discussing the desirability of using arbitration for such proceedings. 

Also, it is notable in regard to interference proceedings, that they generally involve 
very costly, time consuming, and complicated interlocutory motions. Not infre- 
quently, one-third of the time occupied in the procedure of the whole interference 
is taken up by the interlocutory proceedings. 

The third class of litigation over patent rights to be dealt with is litigation per- 


taining to contracts involving patents. This litigation may take different forms, 
including obtaining specific performance of a contract or declaration of the rights 
of parties under the contract. Payment of royalties may be the objective of the 
suit. Assignment of patent rights may be sought under a license or patent assign- 


ment agreement. 

I do not think there has been much difference of opinion regarding the fact 
that arbitration is quite applicable to the enforcement and interpretation of licenses 
or other agreements. The questions existing are very largely those involving the law 
of contracts, and arbitration is quite adaptable to the decision of such questions to 
obtain substantially the same satisfactory results as have been achieved generally in 
arbitrating ordinary commercial contracts. 

The fourth and final class of disputes over patents comprehends disputes between 
two patentees who own patents covering the same invention. This is a somewhat 
unusual situation, but arises when an applicant for a patent is placed in inter- 
ference with the patentee of a patent. If the applicant is awarded a judgment 
of priority of invention, his patent is issued and there exist two conflicting patents. 
Occasionally two patents for the same general invention are inadvertently issued. 

To deal with the above situation, either patentee may resort to a federal court 


*Under Rev. Star. §4915. 
* Radio Corporation of America v. Radio Engineering Laboratories, 293 U. S. 1 (1934). 
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under a special enabling statute,’ to obtain a decree canceling or invalidating the 
patent conflicting with his own. No further reference need be made herein to this 
type of patent dispute. It does not in any way lend itself to settlement by arbitra- 
tion since a United States court judgment must be handed down in order to cancel 
a patent once granted, and an arbitration award cannot provide the required remedy 


under any conditions. 

I therefore deal here primarily with patent controversies comprising those relating 
to infringement of patents, and those to determine the question of priority of in- 
vention. 

With the foregoing background familiarizing the reader with most common 
types of patent litigation, a final observation may be made in respect to the expense 
of such litigation. Quite frequently an infringement and validity suit, under which 
may be classified also declaratory judgment suits under the provisions of special 
federal statutes affecting the same matters, may run along from the time of filing 
suit for a period of one and a half to three years before trial. Then after trial 
the losing party has the right of appeal to the circuit court of appeals having juris- 
diction. Much time is usually consumed in the early stages of the suit in inter- 
locutory motions such as those for obtaining discovery under the Federal Rules of 
Civil Procedure. Like most litigations, patent suits are expensive luxuries. Since 
expert testimony is usually required in a patent suit, an additional burden is placed 
upon the litigants who must present and/or meet the expert testimony at the 
trial. To suggest that the avoidance of the large expense of a patent infringement 
suit is a desideratum of importance, is superfluous. 

In dealing with the situation of patent infringement and the usual suits based 
thereon, in relation to the availability and advantages of the use of the arbitration 
method of settlement, the desirability and feasibility of arbitration must depend 
somewhat upon the attitudes of the opposing parties dealing with the infringement. 
As a general thing, of course, the arbitration settles a controversy as between the 
directly involved parties only, since a decision in the case of arbitration may not 
ordinarily be employed for any other controversy, unless the contract for arbitra- 
tion so stipulates. A decision of a federal court adjudging a patent valid and in- 
fringed, however, is frequently a basis for grant of a preliminary injunction against 
third parties, an advantage not derived from arbitration awards. 

As regards the court procedure for infringement suits, it is of course an im- 
portant advantage derived by the owner of the patent, or the party contesting the 
validity of the patent, that the decision of the issue of infringement and validity 
shall be established as a precedent, for possible acceptance by other courts, by comity. 
The importance of this aspect of court procedure in infringement suits, as com- 
pared with arbitration procedure, is somewhat lessened, I believe, because even in 
infringment suits the parties directly involved often have little interest in the outside 
public enjoying the possible results of the litigation. That is to say, a party litigant 


"Rev. Strat. §4918 (1875), 35 U. S. C. §66 (1946). 
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(defendant) in an ordinary infringement suit, who maintains successfully that 
the patent on which he is sued is finally invalid, throws the invention of the patent 
open for use by the general public. If the matter of infringement were litigated by 
arbitration procedure, this result would not be obtained, but the successful party 
maintaining the patent invalid, or not infringed, would be freed of the burden of 
the patent and the claim of infringement, whereas the general public would still be 
required to pay tribute to the patent until such time as an open court contest in- 
validated the patent, or resulted in a decree of non-infringement. From the angle of 
ordinary commercial competition, it is to the interest of a party successfully main- 
taining an arbitration procedure, that a patent cannot be used against him to 
maintain infringement, for the patent to be still available by the owner against 
others, until the patent is invalidated by a court of law. 

The foregoing only illustrates that in infringement causes there are different 
angles of approach to the situation of advantages or disadvantages of having re- 
course to arbitration, or court procedure, solely from the standpoint of what may 
be the aftermath of the litigation in relation to the involved parties, and outsiders. 

Treating another phase of the ordinary infringement suit, there has been the 
view that the questions of validity and infringement of patents are so complicated, 
involving not only questions of law but factual questions as well, that arbitrators 
in an arbitration proceeding would not ordinarily be capable of handling or properly 
disposing of these questions. I have never believed that this objection was well 
founded. Federal courts are in reality layman judges called on to determine many 
technical questions of infringement and validity of patents when these are raised in 
court litigation. Early in the experience of such federal judges, as regards patents, 
most of them are lacking in training in patent law, much after the manner of 
ordinary laymen, though as years go on, many such judges become very expert 
in patent litigation. , 

It is not believed, therefore, that objection to the employment of arbitration in 
patent infringement suits may be considered well taken when based merely on the 


ground of possible incapacity of the arbitrator. In fact, if a board of three arbitrators 
is used, at least one of these may be selected because of having a certain knowledge 


or experience in patent law, which would enable him to guide and assist the other 
arbitrators in arriving at mutually agreed upon final conclusions equally as accurate 
and legal as those obtainable from most federal judges. 

It is reiterated that the cost of patent litigation is a tremendous burden upon 
the litigating parties. It is so heavy in many instances that it is often impossible for 
individual patent owners to undertake, and even corporations of considerable size 
have found the expense so great that they are very slow indeed to embark upon 
patent law suits that frequently run for many years before final adjudication. More- 
over, in this country the unique condition exists that patents may be litigated in 
one circuit of the ten federal circus of the United States to a final decision, and 
then re-litigated in a separate or different circuit, a procedure that is shocking to 
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anyone having a fair sense of efficiency. This alone makes attractive any reasonable 
substitute legal procedure that may settle patent controversies between directly 
interested parties, with expedition and less expense. 

I think I should emphasize one thing at this point. If the parties who are to 
become involved in patent infringement litigation believe that the settlement of the 
issues in the litigation should be delayed as long as possible, and propose to imple- 
ment such belief, recourse to court adjudication is the complete answer. If the 
arbitration mode of settlement is selected, results in the way of relatively prompt 
determination of the rights of the respective parties, at a minimum of expense, will 
be readily achieved, so that the elements of delay and re-litigating may be entirely 
eliminated for ali practical purposes. 

It is worthy of note also, at this time, that it is quite probable that one reason 
why arbitration is not availed of more frequently in patent litigation, is due possibly 
to the unfamiliarity of the general run of patent trial lawyers with the mechanics 
of arbitration. Most of such lawyers have derived their main experience in litigation 
from court procedure, and following that procedure is a course of least resistance 
so far as their experience is concerned. But upon test, they will find that arbitra- 
tion as carried out today will involve nothing new to them so far as the mechanics 
of the trial procedure are concerned. 

Il 
Parent ARBITRATION IN PRACTICE 

Without, at this time, dealing with certain aspects of compelling and enforcing 
arbitration in the kind of controversies herein discussed, I wish to treat a highly 
important arbitration case in which I served as counsel, as a fait accompli, and 
not from the standpoint of what might be characterized as a possible procedure 
in the field of arbitration. My views herein expressed are based on what has been 
done in patent arbitration, not what might be done. 


A. Facts and Circumstances Giving Rise to the Arbitration Case Discussed 


A large foreign corporation, perhaps the largest in its field, was the owner of a 
large number of patents, certain of which it claimed were infringed by many Ameri- 
can manufacturers in the same field (aerodynamics). Two of the group of foreign- 
owned patents were deemed of highly crucial protection. The American manu- 
facturers were all members of an association of a nature common in this country. 

The patent owner referred to, dealing with and soliciting the cooperation of this 


Association, proposed : 


First, that the issues of validity and infringement of the two crucial patents be arbitrated. 

Second, that the accused infringing companies consolidate as one in the arbitration, and 
defend against these two patents in one general cause or procedure. 

Third, that if the patent owner succeeded in the arbitration, it would license the accused 
infringers under the various patents owned; if it failed to sustain its position, the 
accused infringers would not be otherwise attacked. 
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Fourth, that the tribute (royalties) the infringers should pay under the patents should be 
pre-set by the arbitration agreement, and followed, if the patent owner made good 
its claims of validity and infringement. 

After considerable preliminary negotiation, the terms offered as above generally 
outlined were deemed acceptable by some eight of the alleged infringing concerns, 
among which were some of the largest manufacturers in the United States, and an 
arbitration contract was duly drawn up and signed. 

Thus eight potential patent law suits were combined into a single arbitrable 
litigation; this of itself was obviously no small accomplishment. 

The arbitration agreement included a license agreement, the patent owner being 
of course the licensor, and the alleged infringing parties the licensees. The rules of 
the American Arbitration Association were stipulated as controlling all proceedings. 

Certain provisions of the agreement provided that the board of arbitration should 
be composed of one member selected by the patent owner (licensor), another chosen 
by the prospective licensees (alleged infringers), and a third member chosen by the 
first two, a common method of selection of arbitrators. The members actually 
chosen consisted of a university professor versed in the special technical art to which 
the patents of the contract related, a very able patent lawyer who was chosen by the 
prospective licensees, and a retired Rear Admiral of the United States Navy, selected 
by the two first arbitrators and constituting the Chairman of the Board. 

The agreement also, among other provisions, set up the patent owner and the 
patents involved in the controversy; provided for voluntary acceptance of the agree- 
ment by the alleged infringers; carefully set forth the rights granted and reserved; 
provided in advance, as before indicated, for the amount of royalties to be paid upon 
the arbitrators’ award; and also contained a provision that if any one or more of the 
patents invdlved were later invalidated by a United States court of original juris- 
diction, the licensees should be privileged to cease paying royalties on the patent so 
held invalid. 

This brings me to the portion of the agreement applicable directly to the arbitra- 
tion procedure, something which was treated at length so as to avoid any mis- 
understanding. 

In this connection the payment of royalties under the patents alleged to be 
infringed by the prospective licensees was conditioned upon the settlement of two 
main issues by the arbitration board. These issues were, first, the validity and scope 
of the patents involved; and, second, whether or not the products of the prospective 
licensee (alleged infringer) were an infringement of one or more of said patents. 
The first issue was to be decided by a special hearing in which all prospective licensees 


(infringers) could participate, since it must be preliminarily established that the 
patents were valid and of some scope, for otherwise there would be no necessity to 
consider questions of infringement. The second issue of the infringements by the 
various licensees was to be settled by separate hearings for each licensee, dependent 
upon resolving the first issue in favor of the patent owner. 
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In the determination of the question of infringement, as prescribed by the contract, 
much of the usual and time-consuming procedure of ordinary suits to obtain 
discovery regarding this matter was eliminated by the mere provision in the contract 
requiring the accepting licensees and possible infringers to furnish to the Board 
of Arbitration, subject to the inspection by the patent owner and/or its attorneys, 
such information regarding their manufactured constructions as was deemed neces- 
sary by the Board of Arbitration to enable determinations of the questions involved 
in the proceeding. The latter, of course, were primarily the questions of infringe- 
ment. 

The agreement made further provisions that the decisions of the arbitration tri- 
bunal should be final, and if applicable to later different designs manufactured by 
the licensees or alleged infringers, should be binding upon the parties to the agree- 
ment as long as it remained in effect. In this manner possible future infringement 
situations were covered. It also provided that the general arbitration procedu.e 
should comply with the arbitration law of New York State. 

B. Preliminary Proceedings of the Arbitration 
For comparison with ordinary trial procedure in the courts, the mechanics of 


the trial of the issues in this case are of special interest. It is well known that as a 
general rule, and as a result of experience, “arbitrators are not bound by the rules 


of evidence, and because parties are permitted, before arbitrators, to tell their story 


and the facts in an informal fashion, a controversy may be tried before arbitrators in 
anywhere from one-fifth to one-tenth of the time required in court.”* I think, 
generally speaking, that the foregoing statement applied to this case which I am 
discussing, for, notwithstanding the large number of counsel representing the eight 
or nine different licensees, the alleged infringers, there was relatively little objecting 
during the whole progress of the trial. 

Obviously, before the cases of the respective parties could be presented at the 
hearing, two things of importance had to be done. 

The first task of the Arbitration Board, after its selection, and at its first meeting, 
was to draw up the rules of patent arbitration procedure to be followed by the 
parties, since these rules were to govern the parties to the proceeding and the man- 
ner of presentation of proofs. The rules were in some phases such as would be 
used in ordinary arbitration cases, and, generally summarized, established a defini- 
tion of the parties to the proceeding, appointed a chairman of the board, provided 
for the contingency of incapacity of any arbitrator, selected a secretary, indicated the 
times of hearings and informal meetings of the Board, mode of sending notices to 
the parties, the number of arbitrators constituting a quorum, the order of the pro- 
ceedings involving the presentation of proofs, provisions for custody of the records 
and data submitted and inspection thereof, mode of closing the hearings, method 
of making the awards, immunity of the arbitrators, and nature of the evidence to be 


® Popkin, Arbitration Benefits the Lawyer, 6 Ars. J. 113, 114 (1942). 
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received as to the character of copies of records, patents, and extracts from textbooks 
and publications. 

It was necessary that the defending parties or prospective licensees should file 
the data or disclosure of their alleged infringing constructions with the Arbitration 
Board. A time was fixed for this and due compliance with the requirement for 
submission of the data took place. 

With the filing of the complaint by the patent owner and the answer incorporating 
the defenses of the eight prospective licensees allegedly infringing the patents in 
controversy, the case was brought to issue. 

All parties were required first to submit their respective cases in reference to 
the common issue for ail, that of determining the validity and scope of the patents, 
to enable a decision to be made upon this issue, closing this portion of the case. 


C. Trial of the Issues (Validity) 

Following the opening statements, the patent owner proceeded to take its 
proofs, which involved the offering in evidence of the patents, the explanation of 
the patented inventions by a renowned technical expert in the field of invention 
to which the patents related, and complete treatment of the history of the file 
wrapper contents of the patents as they affected the questions of validity and scope. 
I followed this last course because the defenses set up included estoppels in the file 
wrappers of the litigated patents and had to be met sooner or later. 

As their case, the prospective licensees collectively offered in evidence the prior 


art and their interpretation of the file wrapper histories of the patents, including 
expert testimony in regard to the relation of the prior art to the alleged infringed 


patents. 
Thereupon, the patent owner offered rebuttal testimony. The presentation of 


lengthy briefs of authorities by both parties closed the trial of the first: issues of 
validity and scope. 

The Arbitration Board then suggested to the opposing parties that each party 
present an outline of a proposed award and findings for the Board to arrive at, 
based upon the view of each in the light of the evidence presented at this first hear- 
ing. When this was done, the Board took the case under further advisement 
and arrived at a unanimous decision in respect to the validity of the patents and 
their scope. 

The decision was unlike the usual run of court decisions in a very tangible 
respect. It established conclusions as to each patent involved, determining the 
scope of the claims as not including certain definite constructions (which were 
specified in a large number of summary paragraphs). In other words, the effect 
of the decision was that the patents were valid but did not include in their scope 
certain types of constructions. 

I must say this holding created some difficulty for all parties concerned because 
the criteria on which the Board based its exclusion of the particular constructions 
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as not within the effective scope of the patents was not at the time revealed. Never- 
theless, in the ultimate analysis no party suffered, in my judgment, as a result of the 
foregoing situation. 

The patents having been favorably adjudicated, therefore, as to validity and 
scope in such a manner as to render necessary the carrying forward of the further 
procedure to determine the questions of infringement of the individual constructions 
of the various prospective licensees (alleged infringers), the latter issues were next 
made the subject of the arbitration procedure. 

D. Trial of Issues (Infringement) 

At this stage of the proceedings the trial actually divided its operation into 
the individual cases of the infringers and so need for combined action on the part 
of the infringers ceased. As each separate infringement case was called up, the 
evidence of the particular infringements of the defendant, so to speak, was offered, 
having been voluntarily filed and previously checked on behalf of the patent owner. 
Expert evidence was taken, where desired, on behalf of both parties, and the case 
against the particular party submitted for decision. 

Upon completion of the Board’s study of the proofs offered on each infringe- 
ment, an.award was made in favor of or against the alleged infringing party. The 
award was the final conclusive decision affecting the issues. 

In some instances where several infringements were alleged by the patent owner 
against one party, the award rendered by the Board was in favor of the patent owner 
as to One or more constructions, and against the patent owner as to one or more 
constructions alleged to be the infringements. 

The procedure of the hearings for determination of the infringements was car- 
ried forward expeditiously and again little or no time was involved in objections, 
because the patent owner accepted the proffered evidence of the alleged infringer’s 
constructions, originally presented under the contract provisions. The patent owner 
previously had ample knowledge of just what each alleged infringer was producing 
in the commercial field, and the infringer faithfully reported this, so no difficulty 
was incurred in this connection. The periods of time consumed in trying the in- 
fringement issues for the different parties were, of course, different because of the 
variation in the number of infringements alleged. In an instance or two a single day 
was sufficient to settle the infringement and enable the Board to make its award, 
whereas in other instances the issues required somewhat longer periods to determine. 

Different attorneys, generally, represented the different defending parties. 


E. Final Award 
When the hearings were all completed, the individual awards having been made 
with record notice to the parties involved, the Board drafted a final award setting 
up a complete listing of the various awards rendered in favor of or against the 


parties. 
No opinion was rendered in reference to any award explaining how the award 
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was arrived at, though at the conclusion of the hearings, upon the special request 
of all counsel, the Chairman of the Board did make an explanation for the purposes 
of the record, indicating the views of the Board somewhat more positively, as dis- 
tinguished from the original negative indication of constructions excluded from 
the scope of the patents, and revealing what was considered in the various con- 
structions alleged to infringe that brought a particular construction or constructions 
within the scope of the patents. Such an explanation was necessary, obviously, in 
order to determine any possible future infringements that might have to be adjudi- 
cated by reason of new structures being put on the market, or contemplated, by 
alleged infringers or prospective licensees. 
F. Results of Arbitration 

The arbitration resulted, of course, in awards favorable and adverse to nearly all 
parties concerned. Effectively speaking, eight patent suits were adjudicated in 
respect to approximately twenty-eight different constructions of infringing machines. 
As in all litigation, it was impossible for both parties to win. The awards finally 
arrived at were about equally divided between the parties. 

I have been counsel in many patent suits, the trials of which have ranged from 
a day or two days to six weeks, and my experience indicates that if this arbitrated 
litigation which I have described in this paper had been the basis of an ordinary 
patent suit in respect to the alleged infringements of each defending party, the 
expense involved would have been at least four times as great. That is to say, 
I calculate that the expense of two of the infringement causes involved in this 
arbitration, and possibly even one of the heavier cases, had they been presented by 
ordinary court suits, would have been approximately the same as that involved in 
trying the issues in the eight different causes that were arbitrated. In this con- 
nection I take into consideration only the expense of the trials in the United States 
district court and not the expense that would have been involved in appeals accord- 
ing to ordinary procedure which would have been about one-third again as much 
as the trial expense. The tremendous saving in the cost of the whole litigation be- 
comes self-evident from the foregoing. 

However, there is another angle, and that is the time consumed. Necessarily, 
considerable preparation and study were involved on the part of counsel prior 
to the starting of the arbitration hearing on the patent validity and scope issues, which 
occupied perhaps four or more days, as well as respecting the various infringement 
situations. Hearings were then recessed for two or three days pending the decision 
of the Board on the first issues. Then the hearings were resumed on the final 


infringement issues, and occupied approximately eight or ten days. This ended the 
whole trial in reference to all parties concerned, and final awards were of record 
in the proceedings within two or three days after the end of the hearings, being 
merely a summary of the individual awards handed down during the hearings. 

It should be remarked, however, that one of the greatest time-saving factors in- 
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volved in arbitration of the class herein discussed lies in the fact that the arbitra- 
tion may proceed at any time as soon as the arbitration agreement is formulated and 
accepted. It does not have to wait its turn among hundreds of other cases in the 
crowded calendars of the courts as do ordinary litigated cases, sometimes making for 
a year or years of delay. 

I estimate that the time consumed, had the eight cases separately gone to trial 
in the United States courts, would have been at least four times that actually taken 
by the arbitration proceeding. This is a decidedly variable factor, however, depend- 
ing on the opposing counsel involved and their methods of trying law suits. 

I am convinced that while this arbitration proceeding invelved some unusual 
conditions and some slight difficulties incident to the unfamiliarity of two of the 
arbitrators with: patent procedure, the disposition of the arbitrated causes was 
expeditiously effected with a tremendous saving from the time-consuming and 
expense standpoints, and ended litigation in a period of twenty days of direct trial 
work, which litigation might have continued over five to ten years, if the cases had 
been presented individually in the United States courts. 

I should also make one more special comment. In this whole arbitration, as 
described, a phase of proofs most common in patent suits was not involved. Nearly 
every patent case of the kind discussed requires adducing of evidence of prior uses 
on which invalidity of a patent is urged. This class of proofs is time-taking and 
usually prolongs a trial very considerably. Fortunately, in this arbitration, the 
entire prior art as developed was found in prior patents and publications; hence— 
and this was somewhat unusual, I must concede—the time factor on the validity 
hearing was below the normal. Therefore, had prior use testimony been required, 
the comparison as regards length of the proceeding, as respects the court trial 
periods, might be a little less favorable. The saving, in any event, would have been 
tremendous. . 

In difficult technical, chemical, or even complicated mechanical patent cases, 
I can see the desirability of incorporating in the arbitration agreement a stipulation 
giving the arbitrators the privilege of consultation with independent specially quali- 
fied experts to decide especially technical matters, but this would not detract from 
the benefit of the general procedure. 

Ill 
PATENT INTERFERENCE LITIGATION 

Discussing the above subject as a class of litigation where arbitration may be 

employed, I wish to say that such procedure has been and is now being used to 


advantage by patent attorneys. 

Interferences are prolonged contests. When, as is most common, they involve 
two or more applications for patents, they may run along for years. One of my 
own interference cases took eight years to reach the final decision, at very large 
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expense to the parties. Not a few interference cases are on record which have re- 


quired six to ten years to terminate.” 

Obviously, bearing in mind the length of time of pendency of interference causes, 
a chief difficulty arises in the delay created in obtaining issue of the patent or 
patents on the involved applications. This delay is highly detrimental to the 
public, eliminating consideration of the more personal interests of the parties, one 
of whom may suffer irreparable damage by delay in obtaining his patent. 

In addition, attorneys experienced in interference litigation well know that 
the procedure is inconclusive of the issue of priority, for reasons previously touched 
upon. 

Recognizing the foregoing conditions, able counsel in patent law frequently 
advise a settlement of interferences, sometimes to the disadvantage of the party 
senior on the records of the Patent Office, rather than to pursue a futile and unend- 
ing course of litigation. Leading attorneys have viewed patent interference pro- 
cedure, as now framed, a “cancer” in the operation of the patent system. 

Arbitration of patent interferences is a ready and suitable recourse to adopt, 
and lends itself to satisfactory settlement. Customarily, it may only require that 
the attorneys for the parties get together, compare affidavit-supported proofs, and 
decide in view thereof which party should succeed. Such arbitration, implemented 
by stipulation between the parties that the party denied the award of priority shall 
file either a disclaimer of the interference issues, or a concession of priority of the 
subject matter of the issues to his opponent, has succeeded time and again. Outside 
arbitrators may be employed, of course, and may well be disinterested patent 
lawyers who have full acquaintance with the interference law and practice. 

Ofttimes the arbitration agreement may include the requirement that a winning 
party, in consideration of the procedure adopted, shall license the losing party under 
the conflicting issue subject matter, all to the end of expeditious disposition of the 
litigation. 

Finally, however, I reiterate what has been said before in connection with court 
litigated infringement suits: if delay is the objective, an interference party may well 
decide to contest the interference under the Patent Office rules and delayed results 
will readily be achieved. 

IV 
ENForcING ARBITRATION OF PATENT CONTROVERSIES 

I do not attempt herein to survey exhaustively the legal phases of enforcing 
arbitration in matters affecting the validity and infringement of patents, but this 
paper would not be complete without dealing with this subject at some length, as 
well as with arbitration agreements generally involving patents. 

Notwithstanding early decisions to the contrary handed down mainly by lower 


"See case cited note 6 supra. 
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federal courts,’ the interpretation of the Federal Arbitration Act™ has been clarified 
in the last decade to an extent warranting the view that United States courts have 
ample power to compel performance of arbitration agreements involving validity and 
infringement determinations, usually a function, exclusively, of such courts. 

It is to be observed preliminarily that as to contracts of patent licensing, agree- 
ments to assign patent rights, and the like, involving arbitration terms, jurisdiction 
may lie as to the subject matter, only in the state courts, unless by reason of diversity 
of citizenship between the parties a federal court may be vested with such juris- 
diction. Thus, in some circumstances, patent arbitration agreements, repudiated 
prior to making of awards thereunder, may come under the sole jurisdiction of 
state courts, with an important exception—namely, those involving the validity and 
infringement of patents. 

Now as regards the validity and infringement of a patent, under the Judicial 
Code,'* only federal courts have jurisdiction to establish these matters except to such 
extent as such jurisdiction may be waived by the parties to arbitration agreements as 
contemplated within the scope of the Federal Arbitration Act. 

Discussing generally the Federal Act, the matter of constitutionality appears 
settled as of the present time.’* 

Referring to the provisions of the Federal Act, the title reads as follows: 


Chapter 213—An Act to make valid and enforceable written provisions or agreements 
for arbitration of disputes arising out of contracts, maritime transactions, or commerce 
among the States or Territories or with foreign nations. 


Irrespective of the legal status of the title of an act of Congress, there appears 
a clear contemplation of its scope as including “contracts” other than those of 
“maritime transactions” and those involving “commerce.” 

The first section of the Act gives definitions of what is meant by the terms 
“maritime transactions” and “commerce,” and, additionally, excludes from the 
operation of the Act “contracts of employment of seamen, railroad employees, or any 
other class of workers engaged in foreign or interstate commerce.” 

Section 2 of the Act specially declares the validity, irrevocability, and enforceability 
of written provisions to settle by arbitration, controversies growing out of contracts 
of a maritime nature or involving commerce. 

Section 3 is very important. It deals with suits or proceedings brought in any 


35 
United States court upon any tssue referable to arbitration, under an agreement in 


writing for such arbitration, and empowers the courts to stay the trial of the action 
until such arbitration has been had in accordance with the terms of the agreement, 
etc., including other details not relevant to this discussion. The referable issues must 
necessarily be those within the jurisdiction of the courts mentioned. 


2° Zip Manufacturing Co. v. Pep Manufacturing Co., 44 F.2d 184 (D. Del. 1930): In re Cold Metal 


Process Co., 9 F. Supp. 992 (W. D. Pa. 1935). 
19 U.S.C. §§1-15 (Supp. 1950). 1728 U.S. C. §1338a (Supp. 1950). 


*8 Marine Transit Corp. v. Dreyfus, 284 U. S. 263 (1932). 
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The point of emphasis now made is that this section is in no way specially 
limited to maritime transactions or commerce agreements. It broadly includes issues 
(claims) in an agreement in writing, referable to arbitration, and empowers the 
court to stay proceedings to enable the arbitration to be consummated. 

Dealing with Section 4 of the Act, we come to its arbitration-enforcing pro- 
visions. 

Section 4 gives the federal courts power to enforce arbitration in behalf of a 
party aggrieved by failure, neglect, or refusal of another to arbitrate under an agree- 
ment in writing for arbitration. The aggrieved party may petition any court of the 
United States, which, save for such agreement, would have jurisdiction under the 
Judicial Code at law, in equity, or in admiralty, of the subject matter of a suit 
arising out of the controversy between the parties. The balance of the section is 
procedural and is not material to this discussion. 

I ignore also Sections 5 to 15 of the Act as largely procedural and not controlling 
the scope, application, or enforceability of the arbitration. 

Upon general study of the several sections above detailed as to certain provisions, 
including thé object of Congress in passing the Act, it is difficult to see why the 
Act is not fully applicable to all cases which are subject to federal court jurisdiction 
as specified in Section 4. There may be special limitations of jurisdiction and 
ambiguities in the terms of the legislation, but I have been unable to see them, or 
the viewpoints of some of the courts which have adjudged their existence. 

As respects Section 4, it seems clear also that a patent suit involving questions 
of validity and. infringement is an action under the judicial code at law or in 
equity, as the terms are used in the Act. It (such suit) is, and always has been, 
subject to exclusive jurisdiction of the United States courts. Such suits, therefore, 
when the matters mentioned are the subject of an arbitration controversy, are 
definitely open to the jurisdiction of the federal courts for enforcement of arbitra- 
tion provisions made in writing, because had the arbitration agreement not been 
made, the issues therein would only be determinable by United States courts. 

In the report of the Committee on the Judiciary of the House of Representatives, 
respecting the bill which became the United States Arbitration Act in question, it was 
said :"* 


The purpose of this bill is to make valid and enforceable agreements for arbitration 
contained in contracts involving interstate commerce, or within the jurisdiction of ad- 
miralty, or which may be the subject of litigation in the Federal Courts.... The remedy 
is founded also upon the Federal control over interstate commerce and over admiralty. 


That special definition and mention was made of commerce contracts and mari- 
time transactions in Sections 1 and 2 of the Act does not seem to warrant any neces- 


sary limitations of Sections 3 and 4 to such kinds of contracts or transactions alone. 
Notwithstanding the foregoing, the view of lower federal courts in the earliest 


**H. R. Rep. No. 96, 68th Cong., 1st Sess. (1924). 
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decisions interpreting the Act was to establish certain limitations such as those re- 
ferred to above.'® 

In the case of Shanferoke Coal and Supply Corp. v. Westchester Service Corp.,® 
the Second Circuit Court of Appeals, however, decided that Section 3 of the Act 
was not burdened with the limitations of Sections 1 and 2. This was the first pro- 
nouncement to such effect, negativing the doctrine of the Zip Mfg. Co. and the 
Cold Metal Process cases, though not directly dealing with them. Judge Learned 
Hand said, as regards Sections 1 and 2 limiting Section 3:'7 

We are not clear that this is true; section 2 defines those contracts which it makes 
“valid, irrevocable, and enforceable,” and no doubt such alone are within section 4. 


This last statement respecting Section 4 was clearly obiter and was included without 
any detailed treatment of the various provisions and history of the Federal Act as 
they might relate to Section 4. 

But the view expressed has been referred to in later decisions uf United States 
district courts and given certain acceptance. On this account for many years the 


status of Section 4 was a matter of doubt. 

It does not appear in the cases thus far decided that the question of whether 
a controversy involving arbitration of patent validity and infringement is enforce- 
able under the Federal Arbitration Act, has been adjudicated. 

The early Zip Manufacturing Co. case indicated unenforceability, though that 
case was brought under Section 3 of the Federal Act on a motion to stay proceedings. 


Of special interest is the case of Cavicchi v. Mohawk Manufacturing Co.,* 
wherein the United States Supreme Court dismissed an appeal for want of a sub- 
stantial federal question, from the highest court of New York. The case in the 
latter court was based on the New York Arbitration Act,’® and was brought to obtain 
confirmation of an arbitration award in a controversy wherein infringement of a 
patent was involved.*” Apparently the United States Supreme Court approved an 
entry of judgment by the state court in a controversy over which the federal courts 
would ordinarily have exclusive jurisdiction, save for the arbitration agreement. 

O'Brien, in his splendid discussion on “Enforcement of Arbitration Agreements 
in Infringement Disputes”! points out, however, that the arbitration award had 
been duly entered in the Cavicchi case, and such awards, once made, are enforce- 
able by both the Federal Act and state arbitration acts where they exist. 

Both O'Brien in his paper and Deller in an earlier discussion** dealing in an 
able manner with this subject, upon review of prior adjudicated cases, arrived at the 

18 See the Zip Manufacturing Co. and Cold Metal Process Co. cases, supra note 10. 

18 70 F.2d 297 (2d Cir. 1934), aff'd, 292 U.S. 449 (1934). 

"Id. at 298. 

*® 143 U. S. Par. Q. 419, 520 (1939), 308 U. S. 522 (1939). 

29N Y. Crvit Practice Act Art. 84, §§1448-1469. 

®° The validity of the patent was not in issue. 


*. 42 J. Par. Orr. Soc’y 289 (1940). 
°* The Use of Arbitration in Patent Controversies, 21 J. Pat. Orr. Soc'y 209 (1939).+ 
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general thought that as of the time of their writings it was questionable whether an 
arbitration affecting patent infringement and validity would or could be enforced 
by the federal courts, if once repudiated by one of the parties, or by state courts 
(according to O’Brien) when it is borne in mind that validity and infringement 
matters are exclusively within the jurisdiction of the federal courts. 

But the writers above noted were certainly constrained to reach their views in 
the light of then decided cases, especially Zip Manufacturing Co. and Cold Metal 
Process Co. 

In the Zip Manufacturing Co. case, Judge Nields dealt with a contract calling 
for arbitration of questions of patent validity and infringement, and a motion to 
stay made under Section 3 of the Federal Act. 

Judge Nields held that Section 3 was limited by the provisions of Section 2, and 
that the provision in the agreement in controversy “ ‘that the question of validity and 
infringement shall be determined by arbitration,’ relates to a controversy involving 
neither commerce nor a maritime transaction . . . and therefore is not enforceable 
under the Federal Arbitration Act.”** 

The motion to stay proceedings under Section 3 was accordingly denied by 
Judge Nields. 

In the second case noted (Cold Metal Process Co.), Judge McVicar said :** 


While the act is not clear, 1 am of the opinion that it was the intent and purpose of 
Congress to limit the powers conferred by sections 3 and 4 thereof to contracts or agree- 
ments specified in section 2, with the definitions contained in section 1. 


citing cases, including the Zip Manufacturing Co. case. 
The contract involved in this case was a patent license. 
Judge Nields, in the Zip Manufacturing Co. case went so far as to say:*° 


The determination of the status of a patent, its validity or invalidity, its infringement 
or non-infringement, is a matter that is inherently unsuited to the procedure of the 


arbitration statutes. 


I am unable to agree, based on practical experience with the subject, with 
Judge Nields’ views above expressed, and fortunately when the interpretation of 
the Federal Arbitration Act came to the forums of certain United States circuit 
courts of appeal, neither the view of Judge Nields nor the decision of Judge McVicar 
was sustained so far as based on an interpretation of the so-called limiting effect of 
Section 2 and/or Section 1 of the Act on Section 3. 

We may next examine cases of the higher courts, in more recent years, dealing 
with the interpretation of the Federal Arbitration Act. Sections 3 and 4 are the 
sections of special concern. 

The first case directly discussing and overruling the view of Judge Nields in 

** Zip Manufacturing Co. v. Pep Manufaeturing Co., 44 F.2d 184, 185-186 (D. Del. 1930). 


74 In re Cold Metal Process Co., 9 F. Supp. 992, 993 (W. D. Pa. 1935). 
°° Zip Manufacturing Co. v. Pep Manufacturing Co., supra, at 186. 
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Zip Manufacturing Co. and the view of Judge McVicar in Cold Metal Process Co. 
is the decision of the Third Circuit Court of Appeals in Donahue v. Susquehanna 
Collieries Co.,7* from which the following excerpts are taken: 


The title of the Act suggests, though of course it does not compel, the conclusion that 
the provisions of the statute are applicable to three kinds of things: (1) Contracts, (2) 
maritime transactions, and (3) commerce, interstate and foreign. The first section defines 
maritime transactions and commerce. Then the second section proceeds to lay down a 
rule of substantive law regarding the validity of an agreement for arbitration in case of 
any maritime transaction or contract evidencing a transaction involving commerce. 
Congress was here making a rule concerning subject matter within its own constitutional 
legislative authority. It was not seeking to confer validity to arbitration agreements 
generally, a matter outside the scope of federal powers. Instead it picked out two im- 
portant classes of transactions within the federal legislative domain and declared the 
effect of arbitration clauses in agreements concerned therewith. 

Then in §3 the statute deals with the conduct of suits in federal courts, again a subject 
matter of congressional power. The language becomes general: “any suit or proceeding,” 
upon “any issue referable to arbitration under an agreement in writing for such arbitration” 
are the words. Congress is not limited, in legislating as to law suits in federal courts, to 
those suits involving matters wherc the substantive rights of the parties may be controlled 
by federal legislation. The generality of the language used in the statute does not sug- 
gest any self-imposed limitation. Nor do we think that the “congressional approval of 
arbitration” should be so limited by implication, by a grudging type of construction 
carried down from the days of judicial hostility to all arbitration agreements. We think 
it clear that the provisions of §3 are not to be limited to the specific instances dealt with 
in §2. 

This view finds support in the discussion by Judge Learned Hand in Shanferoke Coal 
& Supply Corp. of Delaware v. Westchester Service Corp., 2 Cir. 1934, 70 F.(2d) 297, 
298, affirmed 1935, 293 U. S. 449, 55 S. Ct., 319, 79 L. Ed. 583. We find no evidence that 
the dictum is weakened by subsequent decisions in other questions arising under the 
Act in the Second Circuit. Indeed it seems to us to be strengthened by the holding that 
the instances where a stay may be granted under §3 are not limited to those situations 
where arbitration may be compelled under §4. On the other side, there is a dictum sup- 
porting the limitation in a decision upon a motion to dismiss a petition for the appoint- 
ment of arbitrators in the Western District of Pennsylvania, language of like effect in the 
Middle District, and a considered discussion supporting the limitation by Judge Nields 
in the District of Delaware. As indicated above, we think the Act is entitled to a con- 
struction which will accomplish its purpose, and should not be hedged about with 
imagined limitations, as has been done in some instances. 

Here again we should not choke the arbitration process which has been given 
congressional approval by the fetters of earlier judicial conceptions. 

It is of more than passing interest to note that the contract of arbitration forming 
the subject of this decision was an employment contract providing for arbitration 


of any difficulty or disagreement growing out of relations of employers and em- 


ployees. The case involved the question of arbitration of a claim under the Fair 
Labor Standards Act. 


*° 138 F.2d 3, 5-6, 7 (3d Cir. 1943) (decided Sept. 3, 1943; rehearing denied, Oct. 19, 1943). 
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This decision is clear authority for the position that Section 3 of the Arbitration 
Act is not limited by Section 2, re-affirming the view of the Second Circuit Court 
of Appeals in the Shanferoke case. 

Therefore, it is clear from the Donahue decision that Section 3 deals with con- 
tracts entirely outside of the sphere of those known generally as maritime transac- 
tions or contracts of commerce. 

The next decision that deals with the situation above referred to as regards 
interpretation of the Federal Arbitration Act is that of the Fourth Circuit Court of 
Appeals in Agostini Bros. Bldg. Corp. v. United States, a decision handed down by 
Judge Parker,’ June 2, 1944. In this decision Judge Parker, for the court, quoted at 
length certain portions of the decision of the Third Circuit Court of Appeals in 
Donahue v. Susquehanna Collteries Co., which I have quoted herein. The Agostini 
case largely follows the views expressed in the Donahue case respecting the scope 
of Section 3 of the Arbitration Act. 

We therefore have the Agostini case supplementing the Donahue case, and it is 
especially noteworthy that in the Agostini case the contract involved was not one in- 
volving either commerce or a maritime transaction. This case related to an action 
by the United States against a contractor to recover for labor and materials 
furnished in the construction of a government building. 

The Agostini case was one involving the jurisdiction of the federal court, not 
derived from the commerce provision of the Constitution, but from a direct pro- 
vision of the Constitution giving the federal courts jurisdiction of cases involving 
the United States. The Agostini case, therefore, has a parallel in reference to cases 
of arbitration contracts relating to patent rights because the jurisdiction of the 
federal courts in reference to patent rights does not arise out of the commerce 
provision of the Constitution, but arises out of the direct provision of the Consti- 
tution giving Congress power to legislate with regard to protection of inventions. 

Since this decision in the Agostini case, the Fourth Circuit Court of Appeals in 
1948 has rendered another decision in which it deals not only with the status of 
Section 3 of the Federal Arbitration Act in relation to Section 2, but also the status 
of Section 4 in so far as this may be affected by Section 2. This case is [nternational 
Union United Furniture Workers of America v. Colonial Hardwood Flooring Co."* 
In this case the Fourth Circuit Court of Appeals by Judge Parker again deals with 
the situation of the holding by the same court in the Agostini case that Section 3 of 
the Federal Arbitration Act should not be interpreted as limited by the provisions 
of Section 2. The court refers to its previous decision in the Agostini case and then 


makes the following statement :** 


The reasoning of that decision would apply equally to Section 4 and the succeeding 


sections. 
27 Agostini Brothers Bldg. Corp. v. United States, 142 F.2d 854 (4th Cir. 1944). 
28 168 F.2d 33 (4th Cir. 1948). 
2° Td. at 37. 
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We thus have, as about the latest higher pronouncement which I have been 
able to locate, the interpretation of a leading circuit court of appeals that Section 
3 and Section 4 of the Arbitration Act are not limited by reason of the provisions 
of Section 2 and Section 1 to cases involving maritime transactions or commerce 
over which the federal courts have jurisdiction. 

Attention is also called to the fact that the quoted portion of the court of appeals 
decision in the United Furniture Workers case is an effectual holding that not only 
Section 4, but the succeeding Sections 5 to 15 of the Federal Act, are not limited by 
Section 2. 

Prior to the latest decision of the Fourth Circuit Court of Appeals, above dis- 
cussed, Judge Leibell, of the Southern District Court of New York, accepted the 
dictum of the Second Circuit Court of Appeals in the Shanferoke case suggesting 
limitation of Section 4 to agreements specified in Sections 1 and 2 of the Federal 
Act, as expressed by the words “no doubt such alone are within Section 4," a dictum 
I have already discussed.*° 

One of the best complete reviews of the general state of adjudicated cases 
dealing with the Federal Arbitration Act is found in the lengthy opinion of Judge 
Delehant in Wilson & Co. v. Fremont Cake & Meal Co3* Judge Delehant com- 
mented particularly on the San Carlo Opera Co. case in regard to the above quoted 
words from the Shanferoke case pertaining to Section 4, and stated inter alia:** 


So far as the authorities cited by counsel, or within this court’s information, extend, the 
thought of the court of the second circuit upon the exact question being considered is 


reflected only in dictum, and, therefore, is no more than tentatively determinable. 


In summary, therefore, it would appear that the considered holding of the 
Fourth Circuit Court of Appeals in the United Furniture Workers case greatly en- 
larges the scope of Sections 3 and 4 of the Federal Act and warrants the view that our 
federal courts in the future have a sound basis upon which to enforce written arbitra- 
tion agreements in any United States court which, save for the agreement, would 
have jurisdiction of the subject matter of a suit arising out of a controversy between 
the parties, under the Judicial Code, at law, in equity, or in admiralty. Agree- 
ments of arbitration affecting patent validity and infringements seem clearly to be 
within the scope of the Federal Act, being exclusively within the jurisdiction of the 
federal judiciary. 

°° San Carlo Opera Co. v. Conley, 72 F. Supp. 825 (S. D. N. Y. 1946), aff'd, 163 F.2d 310 (2d Cir. 


1947). 
‘159 F. Supp. 364 (D. Neb. 1948). 


*9 1d. at 378-379. 








THE SIGNIFICANCE OF ARBITRATION— 
A PRELIMINARY INQUIRY 


Sora MENTSCHIKOFF* 


Dispute settlement is a fundamental aspect of any legal system and one of the 
prime requisites of a peaceful society or group is that the settlement of trouble cases 
be by processes which are non-violent in character. Although the courts are our 
official organs for that purpose, we have long known that many of the trouble 
cases of our society are settled by methods other than the formal legal process. 
These methods can be methods either of compromise or of decision.’ Every lawyer 
is conscious of the extent of settlement negotiated directly between the disputants 
and is to some extent also cognizant of the amount of negotiated settlement 
achieved through the aid and intervention of an agreed or volunteer third party 
(mediation or conciliation). These two methods of settling disputes are our most 
informal and their essence lies in the fact that the solution achieved is acceptable 
to the immediate parties to the dispute and that it typically gives each party less 
than he originally desired or felt was his due. Mediation or conciliation or negotia- 
tion are means of compromising disputes on a give-and-take basis and as informal 
compromises combine to constitute a distinct and well recognized phase of trouble 
shooting. But when the method of settling a dispute shifts from one of compro- 
mise to one~of decision, we tend to think primarily of the court process and to 
overlook or discount the importance of the arbitration process or else to dismiss it 
as another type of compromise machinery. The thesis of this paper is that in so 
doing we fail to perceive the importance and generative power of the arbitration 
process. 

I have not been able to find complete or even semi-complete figures on the extent 
of arbitration in this country, but preliminary inquiry suggests that if we lay aside 
first the cases in which the government is a party and second the accident cases, 
then the matters going to arbitration rather than to the courts represent 70 per cent 
or more of our total civil litigation. This suggests that the major decisional process 
of dispute settlement may be the arbitration and not the formal legal process. _ If, 
as further appears to be the case, the trend to arbitration seems to be increasing, 
then we are now living through a more violent change of judicial machinery than 
was present when equity emerged into conflict with the common law courts. It 
is not impossible to envisage a future in which the adjudicatory work of the formal 

* A.B. 1934, Hunter College; LL.B. 1937, Columbia Law School. Associate Chief Reporter, Uniform 
Commercial Code; Professorial Lecturer, University of Chicago Law School. 

?The importance of determining whether a particular method is essentially one of compromise 
or of decision lies in the psychological attitude which accompanies resort to it. In the one context, 
“bargain” and the emotive connotations of that word are evoked; in the other, “judgment” and the 


emotive connotations of that come into play. This distinction is of peculiar significance in evaluating 
the arbitration process and in attempting to place it in the general machinery of our legal institutions. 





THE SIGNIFICANCE OF ARBITRATION—A PRELIMINARY INQUIRY 699 


legal system will be limited to the regulatory type of litigation while the resolution 
of private disputes becomes almost entirely a matter of consensual tribunals. 

What then are the major characteristics of this growing system of resolving 
disputes? Why is the system being used to the extent it is? What effect on life in 
general do the decisions of its judges have? How do the errors of such a system get 
cured? And for the lawyer and law school teacher there are the more immediate 
questions: Who is handling the trial of issues in the arbitration process? Is legal 
education preparing our young men for the handling of matters in such a tribunal 
and is our working substantive law in fact the law of the legislatures and courts or 
is it being made all unknowingly in the privacy of the arbitration chamber? 

We can describe the essential characteristics of arbitration and in so doing 
define the term as it is used in this paper. We do not really know the answers to 
any of the other questions but we hope to. The University of Chicago Law School 
is now considering a project which would at least by sample tend to give the 
answers, but that cannot be completed for at least three years. In the meantime, 
it is important that we start to think about some of the implications of this trend 
towards arbitration or, stated negatively, away from the courts. 

The four essential aspects of arbitration are (1) it is resorted to only by agree- 
ment of the parties; (2) it is a method not of compromising disputes but of deciding 
them; (3) the person making the decision has no formal connection with our 
system of courts; but (4) before the award is known it is agreed to be “final and 
binding.” 

Inherent in the consensual character of the arbitration process is the fact that its 
procedure can be adjusted to fit the particular needs of the particular case or dis- 
putants. This, as is shown later,* does not mean that there are no rules of evidence 
or of procedure or of presentation. It only means that these may and frequently 
do vary from those used in our formal legal system. 

The decisional nature of arbitration is what distinguishes it from the more 
informal types of settlement with which we are all familiar and makes it true kin 
to our court process. This aspect of arbitration has been the most frequently mis- 
understood and this misunderstanding has in turn led to a general lack of per- 
ception of the importance and significance of the process itself. The misunderstand- 

*Some of the federal courts in construing the Federal Arbitration Act as inapplicable to labor con- 


troversies have been motivated, at least in part, by the fear of “compulsory arbitration.” See, ¢.g., Inter- 
national Union United Furniture Workers v. Colonial Hardwood Flooring Co., 168 F. 2d 33 (4th Cir. 
1948). ; 
This is a misuse of terms. The only semi-compulsive element in arbitration is that the award is 
final and binding, but this results only from the agreement of the parties. Arbitration is an essentially 
consensual process, even though the agreement may have been made prior to the existence of the 
dispute. I suggest that in discussion of ‘“‘compulsory arbitration” what is really involved is a process 
of compelling parties by law to resort to a peaceful method of settlement in which the decider is a 
person having no formal connection with our system of courts. The basic question is one of peaceful 
or violent settlement of labor controversy, not at the option of the parties, but by legislative decree. 
No such issue is involved in the application of the Federal Arbitration Act to an agreement to submit 
labor disputes to arbitration. 

* Soe pp. 704-707, infra. 
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ing stems, I think, from the fact that most present reactions to arbitration are con- 
ditioned by the dramatic publicity about labor arbitration. Labor arbitration still, 
though decreasingly, tends to be thought about as a means of compromising the 
differences between labor and management. “Compromise” in this sense is a cor- 
rect word only if we should think of our courts as “compromising” the differences 
between buyers and sellers, pedestrians and automobilists, and the like. In that 
sense decision of any matter which does not turn wholly on an attempt to determine 
what happened in fact would be classified as an attempt at compromise. But such 
a classification destroys the usefulness of differentiating the concept of compromise 
from the concept of judgment. The formal legal system and arbitration are alike 
in the sense that both are essentially decisional procedures. They can indeed be 
distinguished on the method of decision, but not by saying that in the courts the 
decisions are foreshadowed and limited by the tradition of authority and its use. 
For I find a like limitation to exist in fact on arbitrators and the parties before them. 
The difference lies rather in the explicit criteria of decision. 

The essential thing to note at this stage is that although there are indeed 
standards or criteria for decision in arbitration, they are as in matters of procedure 
and evidence more flexible and more dependent on the requirements of the par- 
ticular case or particular disputants than we normally find in the formal legal 
system. Whether those arbitration standards are as live to the needs of all-of-us as 
are our formal legal criteria is, however, open to question. 

The fact that the person chosen to make the decision in the arbitration process 
is not connected. with the formal legal system bears an important relation (1) to 
the type of proof necessary in a proceeding, (2) to the explicit criteria involved in 


‘I do not mean to suggest by this that all arbitrators realize that their function is to judge rather 
than to make a bargain for the parties. In the labor field, in particular, a non-justiciable issue tends 
It is the kind of issue which can be stated simply as “what should the 


to be frequently arbitrated. 
Since the context of the issue is neces- 


clause about X be in the new contract between the parties?” 
sarily one of bargain, the attitude of the arbitrator and the result can and often is one of bargain, a 
placing of himself into the position of the parties and the working out of a reasonable provision which 
represents a compromise between the two positions urged upon him by the parties. Some of the 
excitement about the wage aspects of the steel decision seems to center on the fact that the Stabilization 


Board failed to adopt this attitude. Whether fact finding boards should operate as arbitration boards 


is beyond the scope of this paper. 
Interestingly enough, the attitude of the Board in the steel case was foreshadowed by an earlier 


decision in an aircraft case based on an opinion by Harry Shulman, whose reputation as an arbitrator 
is well known. A.A.A.1.W. of America, Local 669, Case No. D-8-C, Jan. 31, 1952, p. 10. 
The vital thing is that with the exception of this one type of issue, the issues going to arbitration 


are identical with those going to the courts. In other words, in only a single area is the scope of 


arbitration greater than the scope of the justiciable. 

*One of the curses of modern civilization is our dependence upon experts and the unnecessary but 
unfortunate fact that expert training, whether it be in law or medicine or engineering or anything else, 
seldom is accompanied with training in the function and needs of the totality of the civilization. 
Similarly business experience or training, as it approaches expert status, tends to become narrowed to 
the needs of the particular business group being served. We are familiar with the fact that judges, 
although they acquire more breadth by assumption of the robe, still tend to bring with them much 
of the attitudes and values of their prior practice. The safeguard lies in the fact that our highest 
courts sit as benches. There are, of course, individual exceptions; but the net picture is not changed 


by them. 
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decision, and (3) to the growth and extent of the doctrine of precedent in arbitration. 

One obvious illustration of the difference in the proof necessary is the use made 
of experts. If the arbitrator is himself an expert the concept of “judicial notice” is 
automatically enlarged to cover the area of his expertness and the proof tends to 
become limited to the particulars of the dispute before him. This expert quality 
of the arbitrator may also influence the type of hearing. There is something to be 
said for showing an expert how a piece of machinery or a particular operation 
actually runs. There may even sometimes be some justification for using that 
showing in lieu of testimony and for limiting the hearing to argument.® There 
clearly is no such justification in the case of a non-expert tribunal, be it judge, jury, 
or arbitrator. 

On the question of explicit criteria for decision, the fact that the arbitrator need 
not be a member of any craft connected with the formal legal institution is of 
peculiar importance. Who would think of arguing to a lay arbitrator in a com- 
mercial case the rules of formal law alone? Obviously he is as much if not more 
interested, and explicitly so, in the conflict of interest which exists, the practices 
which are normal, the allocation of risks which parties in the business normally 
make, and any factor which makes the particular case materially different from 


the normal. 
The question of criteria for decision is intimately linked with the value and 


use of precedent and of course conditions that use. The doctrine of precedent is 
Not an institution peculiar to our common law. It is in essence a response to the 
human need in any group for reckonability and predictability of result. Who has 


not heard a small child say “But one time you let me,” and been thereby forced 
into meticulous and careful distinction (if that is possible) of the prior case? It is 
strange to me, therefore, to hear the drums beat for arbitration on the ground that 
it is an “ad hoc” process without precedent value. What is really meant is that 
formal legal precedent formally used is not the only controlling criterion for de- 
cision. But this is no real point of departure from the formal legal system. The 
decided law itself has never, even in the short wooden period from about 1880 to 
1910, been applied as by a slot machine.” The felt drive for the just result, even 
when hidden below the manipulation of prior cases and statutes, has always been 
present. The trouble has been that too many of the bar have been fooled by their 
law school educations into believing that rules, especially as built out of the narrow 
holdings, are necessarily definitive of the outcome of cases* and that argument of 

1, personally, would never, as a matter of tactics, permit the proof to rest on any such survey. 
Unless matters which a‘ party believes are significant are specifically called to the attention of the 
arbitrator, he may overlook them. The opening statement in arbitration may supply this lack, but 
undirected view of anything can seldom, if ever, be counted on to yield an adequate factual base 
on which to rest the burden of persuasion. This is twice as true if the decider is a layman and the 
process or machine to be observed has the slightest technical implications. 

7 See James Witcarp Hurst, THe Growrn or AMERICAN Law—Tue Law Makers 193-194 (1950). 

*I am not saying by this that there is no certainty in our law or that courts are constantly shifting 


decisions. What I am saying is that there is constant growth by expansion or limitation and that 
the fundamental drive of the courts is to achieve justice. One safeguard against constant shift is that 
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the policy involved is somehow non-respectable and must be done in an undercover 
or even underhanded manner. No really successful appellate lawyer has ever 
labored under this illusion and no court sitting as a bench has ever really believed 
it. The proponents of “ad hoc” arbitration are only urging that in arbitration the 
policy factors can be brought out into the open and made the explicit bases for 
decision, and that arbitration knows no convention against that being done; and, 
further, that the error of a prior decision should not control the determination of 
future cases. They do not mean that an interpretation of a clause in a contract 
used nationally or covering many departments in a single plant should be (or is) 
totally disregarded except for the particular case or department involved in the 
case which led to the interpretation. Such a result would really lead to the chaos 
which the bar keeps unsuccessfully but direly predicting whenever the courts of the 
formal legal system adapt prior decisions by open shift or overruling to present need. 

But here again in trying to give a definitive picture we are faced with a dearth of 
information. We do not really know what the precedent value of arbitrators’ 
awards is, still less how that precedent value may differ as among different areas of 
industry or problem. All we know is that there is some precedent value; that there 
must be more than is recognized since a precedent system is an inherent part of the 
nature of man living in a group; and that in the labor field dramatic new patterns 
of relation have been set in particular cases and followed thereafter in other cases.° 
Hence one of the things the University of Chicago Law School project would hope 
to discover are the answers to the following questions: Is there a significant corre- 
lation between the use of a professional arbitrator (a phenomenon of the labor 
field) and the extent of precedent value? Is precedent of greater importance in 
arbitrations held within an industry or within a commodity or other exchange than 
in those held under the auspices of the American Arbitration Association? Are 
there variations in precedent value based on personnel similar to those which we 
find in the formal legal system to be based on particular lower court judges or 
particular appellate benches? We would expect the answers to these questions to 
be yes. We would further expect to find that in the industry and exchange type 
of arbitration there is a fairly close interaction between rules or practices and 
awards; that this interaction more closely approximates the ideal of interrelation of 
legislature and judiciary than has ever been existent in our formal machinery of 
government and judiciary. Finally, we hope to find out definitively how formal 
legal precedent is used in arbitrations. 

In the labor arbitration, there is little, if any, formal legal precedent for many 


of the issues involved. I have seen, however, that to the extent that precedent 


in much larger areas than is commonly recognized, the law does approximate justice for long stretches 
of time. Another is that slow small shifts to meet need are of the essence of true stability. It is only 
the absence of such shifting that comes to any person’s notice. 

° The setting of the maintenance of membership standard by the War Labor Board, not itself an 
arbitration tribunal in the true sense, was immediately followed in arbitration. The precedent value of 
a decision of a semi-formal tribunal was felt to be controlling, even though appeal on that issue was 


not possible when the issue went to arbitration. 
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exists, as for example, in the field of contract interpretation, the rules are argued; 
but they are not argued as controlling factors. As in the case of procedure, the 
argument has gone rather to the fundamental sense of the rule sought to be en- 
forced. Citations have been used casually, if at all. In the commercial field cita- 
tions are more authoritatively used. As Professor Corbin once pointed out, the 
judgment of many men of diverse background about similar controversies does 
constitute a body of experience which is entitled to weight in a search for the “just” 
result. This suggests that in arbitration there may be a retesting of the rules of 
law in terms of their inherent soundness rather than by the weight of citation. In 
a sense such a process could result in a more thoroughgoing (though specialized) 
revision of our law than can be hoped for trom any appellate review process or from 
any attempt at recodification. Perhaps, in some areas, ¢.g., buyer-seller relations, it 
has already occurred. Again this is a matter on which the Chicago study may 
produce significant data on a large enough scale to make predictions. Today we 
do not know the answers, we can only guess. 

Let us now examine some of the arguments which are advanced in favor of 
arbitration and test their validity. It is said to be a speedier process than that of the 
courts on two counts, one, that there is no like delay in going to trial or hearing 
and two, that there is no appeal. In most arbitrations, this statement is true. But 
the law governing arbitration is not such as to make it necessarily true. For ex- 
ample, preliminary to any hearing there may be a legal test of the validity of the 
agreement to arbitrate and an appeal all the way on that issue; there may be a 
legal test of whether the issue is arbitrable and appeal all the way upon that one; 
there may be a legal test-on the qualification of the arbitrator or arbitrators and 
appeal all the way upon that one, as well. Subsequent to hearing and award there 
may be an appeal for fraud or mistake apparent on the face of the award or, even 
for error of law apparent on the face of the award or simply for error of law, or 
for lack of fairness in the procedure. The point to be made in favor of arbitration 
is that typically such legal testing or appeal is not indulged in by the parties. 
There are non-legal pressures to accept the process and the award. 

One of the fascinating questions in the Chicago Law School project is the ques- 
tion of what these pressures are. What makes men accept this process to a degree 
wholly beyond that of acceptance of the legal trial court? In the labor field, the 
answer can be thought to be simple. The economic sanction of strike or lockout is 
always present to enforce good faith action under an arbitration clause. In the 
commercial field, there is some doubt that economic pressure alone answers the 
question. If all commercial issues went to trial before a jury and faced the delays 
and uncertainties of the trial calendar and procedure, the combination of time and 
expense might be a sufficient answer, and where the issue is one of fact alone, it 
probably is. But commercial issues are not all issues of fact. To the extent that 
they are not, they can be disposed of speedily and at low relative cost by summary 
judgment, declaratory judgment, judgment on the pleadings, and the like. Nor is 
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appeal from such judgments a necessary part of our legal process. The matter can 
and frequently does end right there. Nonetheless, we suspect that more of this type 
of issue goes to arbitration than goes to the courts. It may be that the third attribute 
of arbitration with all that it connotes for the criteria of decision is enough to swing 
the balance in favor of arbitration: A judge whom you can choose for yourself, 
bearing in mind the nature of your case, is humanly a more satisfying decider than 
one produced, especially in our lower courts, by a political process which has not 
always been geared to select the best possible man or even a fairly respectable and 
able man. 

Tied intimately into the argument of speed is the argument of cost. This would 
be more persuasfve if the dollar amount involved in arbitration cases were consist- 
ently smaller than that involved in court cases and considerations of expense could 
therefore be thought to be of the essence. My own experience, which may be 
completely atypical but which I believe to be typical of the large city type of case, 
is that as much as two or three million dollars can ride on a single arbitration and 
that issues involving over fifty thousand dollars are probably more frequently in 
arbitration than in the Southern District Court of New York or in the Supreme 
Court of New York County. 

There is one factor of expense which is important for lawyers to note, however. 
There is a view abroad in the land that lawyers are not necessary to the satisfactory 
handling of an arbitration, and more significantly, that that is a most desirable 
thing.”° 

Tied to the feeling of non-necessity of lawyers in arbitration is the proposition 
that rules of evidence and procedure are not used in arbitration. In analyzing this 
proposition,~it is first necessary to examine the nature of controversy and its reso- 
lution. This has been done so admirably by Michael and Adler in their “Trial of an 
Issue of Fact,”"! that it would be sheer nonsense to re-do it. I suggest instead that 
the reader either read or re-read that article. It will then become quite obvious that 
to the extent that rules of procedure or evidence are adapted to the rational process 
of disputation, they are as mutch a part of the arbitration process as they are a part 
of the legal process. The difference lies in their mechanics of application and in the 
nature of the deflecting factors. The basic question is not whether rules of pro- 
cedure or evidence are used in arbitration, for they clearly must be; the question 
is whether the ones used in arbitration are geared to the production of a better, in 
the sense of more just, result, than those used in the court process. 

Before any controversy can be resolved, it is obvious that the controversy itself 
must be delimited and issue joined on what is really in dispute. In the formal legal 


‘This antipathy to lawyers is not, in my opinion, justified. The difficulty is that laymen tend 
to think of lawyers as a single group and that a bad experience with an over-formal, wooden-thinking 
attorney is enough to damn the entire group. As indicated infra, p. 710, there are probably deficiencies 
in our training of lawyers, but these do not affect the really competent ones. As has been said before, 
the 4 man will be one no matter what is done to him in the schools. The school problem is with 
the mediocre man, who by training can become either a menace or a competent practitioner. 


#3 34 Cor. L. Rev. 1224, 1462 (1934). 
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system that matter is sought to be handled by our rules of pleading. Their in- 
adequacy from the point of view of precise pinpointing of the area of dispute is well 
known. Even the “advanced” federal rules are of doubtful help on this point. 
Procedures such as the pre-trial conference are our most recent attempts to improve 
the process. The difficulty with a pre-trial conference is that it is only as useful 
as the attorneys for both sides will allow it to be, and as the judge handling it is 
both strong and intelligent. There are no formal rules of pleading in arbitration 
but there are attempts to create a joinder of issue none the less and there is a 
curious parallel to the pre-trial conference. In arbitration there is always a formal 
submission of the dispute, but this is likely to be in such terms as “Should John 
Jones be reinstated?” or “Is the Smooch Corporation entitled to refuse to de- 
liver the goods?” or “Is the Brown Corporation liable in damages for breach 
of warranty and, if so, how much should the damages be?” or the like. The 
significant thing about these submissions is that typically, one cannot tell by look- 
ing at them whether the dispute is one of fact or of law, much less what the 
precise issues are. The reason for this probably lies in the fact that the submission 
is not intended to be a substitute for a pleading but is supposed to confer power 
on the arbitrator, that is, outline the scope of his jurisdiction, and therefore 
broadness is desirable. The consequence is that the parties happily prepare for the 
hearing of their case without any more knowledge of what the other side intends 
to dispute than was had in the early days of oral common law pleading. This 
happy state can continue even after the exchange of written statements of position. 
It takes real skill to formulate issues. Necessarily, therefore, there is some con- 
fusion at the opening of the hearing. A good arbitrator will do what the good 
pre-trial judge does. He will force the parties to agree on what the disputed issues 
are. The difficulty, as in court, is that frequently the issues agreed upon remain too 
broad. For example the issue may be framed and agreed to as “Was John Jones 
guilty of insubordination” whereas in truth the issue may turn out to be either “Did 
John Jones say and do the things the foreman testifies he did” or, quite differently, 
“Did the things John Jones said and did constitute insubordination.” The im- 
portance of knowing which issue it actually is lies of course in the nature of the 
proof which will be submitted and the nature of the arguments which will be made. 

So far as framing issues is concerned, therefore, the arbitration process carries 
with it fewer safeguards than does the formal legal system. .To the extent that 
the issues being arbitrated are simpie, this produces not too serious a handicap. 
Before the hearing is over, the issues do get ironed out. But if any of the sig- 
nificance of the proof depends on an understanding of the issues, the parties had 
better beware. Even a skilled arbitrator can miss the vital testimony and this be- 
comes of peculiar importance where no written transcript of the hearing is made. 
Counsel or party representative has one safeguard. His opening statement can be 
full enough and precise enough to delimit every issue which can arise and to focus 
the arbitrator’s attention on the crucial ones. In other words, to the extent that 
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issue-posing is an aid to and a factor in better decision, it is more within the power 
of the parties and the arbitrator to aid or hinder the process of decision than is the 
case between parties and judges. If capable persons are employed in the arbitration 
process, the result on this phase will be good; if they are not, it can be chaotic be- 
yond words and the decision reached can, as a result, have little or nothing to do 
with the justice of the dispute.’* Theoretically, the law-trained men acquire as a 
skill the ability to frame issues, but as we have seen, no one of the parties to an 
arbitration need be law-trained. More, the law-trained are in many cases deliberately 
kept out of the hearings on the ground that they are a hindrance rather than an aid. 
Finally, the theoretical competence of the law-trained is by no means of universal 
incidence in fact. All of this suggests two things, one, that common-sense logic 
and understanding of the nature of disputes is not a monopoly of the law-trained 
and second, that there may be something in our legal training which unfits a man 
for the kind of analytical free swinging which is involved in arbitration. This is a 
point to which I shall recur later. 

The next thing to be considered is the nature of the process of submitting proof 
and argument. Here, of course, the kind of issue involved will make a great differ- 
ence. Let us clear away the matter of evidence first. It is commonly said and 
believed that rules of evidence do not apply in arbitration. If what is meant is that 
there is no compulsion to present testimony and documents or other exhibits in 
the manner we are accustomed to in our courts, that is correct. If, however, what 
is meant is that in so far as the rules of evidence embody some of the aspects of 
logical proof those aspects are not observed, the statement is patent nonsense. The 
difference lies in the fact that each time a rule of exclusion is urged, it must make 
its own: way as a matter of logic and persuasion, rather than as an absolute dictate 
of the system. For example, I have yet to meet the arbitrator who, when the case 
is one of what happened at a certain time to a certain worker, will take the testi- 
mony of a shop steward who was not present over an objection that obviously the 
worker himself ought to be present so that he might be subjected to cross-examina- 
tion. You will note that this is the hearsay objection, but that it is not made in those 
terms. The ruling is in terms of sense and is always in favor of the objection, 
whether the arbitrator is law-trained or not. Rules against self-incrimination like- 
wise are observed. More frequently the doubtful testimony or exhibit is taken for 
what weight it has, but the intrinsically irrelevant or only mildly probative evidence 
is practically never made the basis of decision. And the explicit ground for its 
admission is that it will make the other party feel better to have had his full say.’* 


12 Any law professor can test this statement by allowing students, at a stage where they are either 
relatively untrained in issue posing or unaware of its importance, to try an arbitration. Even before a 
competent arbitrator, the amount of mis-joinder and non-joinder of issue has to be seen to be believed. 
Unfortunately, some of these students graduate and become members of the bar without ever dis- 
covering the ways and necessity of joinder. Their subsequent appearance in arbitration hearings does 
nothing to simplify the process or make the lay public feel that lawyers are a helpful part of the 
arbitration process. 

23-This factor is probably one of the strong arguments in favor of the arbitration process. The 
law consumer does not like and fears a process in which he is not allowed to mention the things 
which seem to him to be of importance in a determination of the controversy. A system of decision 


which invokes fear obviously has within it the seeds of its own destruction. 
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The only times I have seen this factor disregarded are when the line it opened would 
have prolonged the hearing unduly. 

Another important element on the evidential side lies in the use of expert testi- 
mony. In arbitration, because of the free selection of the arbitrator, it is not only 
possible but frequently occurs that the kind of testimony viewed as expert in our 
formal system becomes unnecessary or is greatly limited. For example, if the arbi- 
trator is a dealer in grey goods, it is not necessary to explain the nature of such 
goods to him or to elaborate on the meaning of the contract term as to quality. 
Put another way, the scope of “judicial notice” expands, as was said above, in direct 
ratio to the expertness of the arbitrator. Incidentally, this phenomenon is not 
unknown in our formal administrative agency process and in fact is urged as one 
of the major reasons for departing from the formal legal to the formal adminis- 
trative. Perhaps, some such thinking is also at work in making arbitration an at- 
tractive method of dispute settlement when the issues involved call for expertness. 

The form or manner in which proof is presented is also commonly believed to 
be significantly different in arbitration than it is in the formal legal system. Matters 
in arbitration are frequently disposed of on the statements, sworn or not, of the 
parties or their attorneys. Query, however, whether this in fact occurs in cases 
where the dominant issue is one of fact, an attempt to answer the question “What 
happened?” To the extent that the issue is not one of fact, the use of statements 
alone is paralleled by the formal legal summary judgment, declaratory judgment, 
and occasional types of final motions based on affidavits. 

In sum, on the procedural side, as the illustrations above indicate, arbitration is 
more informal than the legal process, but intrinsically it parallels the horse-sense 
aspects of the formal legal rules in every phase except that of framing issues. It 
can be said, therefore, that the arbitration process is more humanly satisfying be- 
cause of its procedures but that it carries inherent in it the risk of poorer decision 
because of its poorer issue-framing. 

The next question to be posed is whether even in the complex case this problem 
of issue-posing is not offset by the advantages inherent in the system of decision 
and the criteria openly used in arbitration. We have mentioned before that in arbi- 
tration there is no convention against the argument of sense factors as controlling 
factors. There is a further point of distinction between arbitration criteria and our 
legal decision criteria which needs recognition. 

The result of analytical jurisprudence in the past has been the creation of fields 
of law—contracts, torts, trusts, property, etc—and we have come to see that the 
placing of facts into one of these categories or one of their subdivisions can fre- 
quently determine the outcome of the result in our formal legal system. This 
categorization by fields of law, however, overlooks the fact that situations can fall 
between categories or across several categories. We tend to act and think as though 
the criteria are and ought to be the same in an accident case turning on “negligence” 
and in an involved letter of credit transaction turning likewise on “negligence.” 
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We then add to our field madness the convention that cases are determined by 
the use of past authority alone. 

This combination does not blind the better judge or lawyer, but its impact on 
the layman or inferior law-trained man is catastrophic, and as an obscurant of the 
actual criteria for decision or of a determination of what those criteria ought to be, 
it is unmatched by anything in any other discipline. 

The significant difference in arbitration is that the criteria of decency, whether 
based on economic, sociological, psychological or business practices, have been much 
more explicitly in the picture both as a matter of argument to the arbitrator and as 
a matter of statement in the opinions accompanying their awards. One immediate 
effect of this is to focus attention on what kind of person is best qualified to give 
a better decision in the particular case. For it is'in this focus that the most valid 
argument for arbitration can be made, but the focus also means that sometimes a 
judge is a better person. 

If, for example, the issue involved is the working of a bonus system based on 
the Bedeaux method of time study, the following factors can be relevant: 

(1) Technical information of how the individual jobs are clocked, the method 
of setting allowances, the value judgments inherent in selecting the average time 
for the average worker; 

(2) the quality of the workers in the plant and the relations existent between 
them and shop management and the time study men; 

(3) the economic theory that only increased productivity justifies an increase in 


earnings, absent spiralling cost of living or despite spiralling cost of living; 
(4) the welfare theory that minimus should be set in terms of a wage which 
permits recreational living, as opposed to bare existence or slightly above minimum 


existence levels; and 

(5) the competitive picture in the industry in terms of both availability of labor 
and possibility of sales despite increased prices (note that this is both factual and 
dependent upon economic theory). 

To the extent that the material is technical in the industrial engineering sense, 
an industrial engineer will be most likely to understand it and appraise it properly. 
To the extent that the material involves prediction or assumption based on economic 
theory, an economist will be most likely to understand and appraise it. To the ex- 
tent that the material deals with human reactions and the prediction of human be- 
havior, a psychologist will be most likely to understand and appraise it. To the 
extent that the material involves a determination of the future of labor relations 
and intelligent interchange and understanding between management, union, fore- 
men, and men, a labor relations expert is apt to be the best. The ideal is therefore 
a person who embodies all of the best features of these four specialists. Our present 
methods of selecting judges are not geared thus far to the production of such a 
person. There is a better chance, today, to find him through the arbitration process. 

Let us take a different type of case. This involves the sale of someone else’s 
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stock by a broker on an exchange for the account of a wrongdoer who has taken 
the proceeds and skipped. The complaining party is the owner of the stock. The 
following factors can be relevant: 

(1) Technical information on how the exchange functions and what the typical 
broker does in obtaining and executing an order for the sale of stock; 

(2) the practices of brokers generally in examining into the ownership of stock 
offered to them for sale; 

(3) the economic and sociological justifications for a theory of putting risk on 
the person best able to insure against it; 

(4) what the particular owner did or contributed to the conversion of her stock; 

(5) what the owner’s economic status is with consequent argument on whether 
individual conditions dehors the alleged wrong should be material to the outcome; 
and 

(6) the frequency of such cases and their outcome in the past. 

Note again that various expertnesses are necessary to a best solution of the prob- 
lem, but one further thing is present in this case. If this is an insurable risk (and 
it is), there must be some guidance as to how all such cases will be determined. 
Even more than in the prior case where the result will be reflected in our economy 
only as a minor factor adding to or holding down inflation, the outcome of this 
case, tf it has precedent value, will be immediate! on at least insurance rates and 
possibly on brokerage practices as a whole. It has been said that arbitrator’s awards 
have no precedent value, but this is a case where precedent value is desirable. If 
what has been said about awards is true, then this case should certainly be dis- 
posed of by the formal legal system by as high a court as one can reach. It is 
“better” for our entire polity that there be a certain rule, however otherwise unjust, 
than that there be no rule at all. You may disagree with the particular example 
selected. The fact remains that there are a vast group of matters on which we need 
rules for the guidance of future conduct on as broad and authoritative a basis as 
possible. You cannot today say that there need not be consideration moving from 
the beneficiary of a letter of credit to the issuer and tomorrow say that there need 
be. You cannot say today that a check need not contain an unconditional promise 
or order to pay to be negotiable and tomorrow that it must. You cannot say today 
that F.O.B. means free on board and tomorrow that it means only that the seller 
must get the goods as far as his shipping room. And so on. Mankind needs an 
irreducible minimum of certainty in order to operate efficiently. That irreducible 
minimum would seem to be better handled by the courts than by arbitration even 
though in the particular case the result would have been better decided in arbitra- 
tion. The curious fact is that cases such as these do go to arbitration and more 
significantly that inside the group providing for such arbitration, the award is 
given this guidance value and is reflected on the conduct of the group. To the 
extent that an award has such group value for an association or exchange, the thrust 
towards the formal legal diminishes. One danger occurs, however. The arbitrator 


may be one of the group and is therefore inevitably conditioned to believe that 
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the needs of the group are and should be the dominant criteria for decision. He 
may, indeed, be blind to the needs of the rest of us. That is inherently less likely 
to occur in our formal legal system. 

We can summarize, therefore, on the level of substantive decision by saying 
that the flexibility of the selection of an arbitrator, when coupled with the lack of 
distortion of vision which is encouraged by our formal legal system’s legends, can 
frequently lead to more just decisions, but that in cases which involve the necessity 
for certainty of future outcome the avowed precedent values of the formal legal 
system are attractive enough to out-balance considerable in the way of poorer de- 
cision, and that when that precedent value is supplied to the arbitration award 
by the rules or practices of trade associations or exchanges, we run the risk that 
the “law” thus made is law in which the needs of the total polity have been in- 
adequately considered. The important point for inquiry is the extent to which 
awards have such precedent values in industries which either maintain or encourage 
arbitration. 

This much can be said. There appears to be much more of good than of evil 
in the arbitration process, unless it be thought that the ability to resolve disputes 
without the use of lawyers is an evil outweighing the values of better decisions. 
But arbitration is only the judicial aspect of a fundamental change in our system 
of government. There is also the legislative aspect implicit in the actions of trade 
associations and exchanges and their formulation of their own rules, practices, and 
customs. I do not believe that the relation which seems to exist between the 
organization of business and labor into groups and the growth of arbitration is 
coincidental. I think that self-government of such groups has necessitated a system 
of dispute resolution among its members and that arbitration has been chosen in 


preference to the courts, just as trade-rule or custom formulation was chosen in pref- 


erence to formal legislative action. The implications to our society of this growing 
group of organizations which in fact control by rule and decision the activities not 
only of their members but also those with whom their members deal require much 
detailed study. It may be that the shift is a desirable one. Certainly, there is much to 
recommend it on the judicial side, but then we ought to re-orient our thinking, our 
study, and our practice to deal with the body of law which is in fact in operation 
and not limit our observation and judgment to the dribbles that find their way into 
the formal legal system. Viewed in the general context of our legal institutions, 
the growth of arbitration may presage a fundamental change in our way of legis- 
lating and deciding on matters of private law. To the extent that this represents 
a flight not only from our law courts and formal legislative processes but also from 
our law men (and that it does, at least, in part, is clear) we of the teaching pro- 
fession have a new and heavy burden of re-evaluation of our training methods. The 
problem is not only one of bar relations, the manner in which it has been viewed by 
the American Bar Association, but of freeing our students of the attitudes and 
habits of mind which preclude their seeing and being able to use analytical tools 


functionally rather than by rote. 
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